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The Gwynne Bill 
H. R. 2657 
By Harry C. Ames, President 


At the hearing on January 28, 1948, on the so-called Gwynne Bill 
(H. R. 2657) our Association took two definite steps. First through 
Messrs. Curry and Wagner it offered testimony in opposition generally 
to this type of legislation. Secondly, and in the thought that some sort 
of legislation might be enacted, it offered through your President, with 
approval of the Executive Committee, a suggested amendment which, if 
enacted, would preserve in full the right of non-lawyers to practice 
before the Commission. 

While the Bill, as originally drawn, contained a so-called ‘‘grand- 
father’’ clause its benefits were of doubtful value to existing practition- 
ers because it would have been subject to the general prohibition in 
Section 6 against appearances in cases within the purview of Sections 
7 and 8 of the Administrative Procedure Act. 

The suggested amendment, in conjunction with the ‘‘grandfather”’ 
clause, preserves the right of any agency to certify nonlawyers for 
practice 


where it has done so by rule requiring investigation and examina- 
tion of applicants for more than seven years prior to the adoption 
of this Act. 


Stated differently, if the Commission or any other agency has for seven 
years or more set up requirements calling for investigation and exami- 
nation as a condition precedent to practice by nonlawyers, such agency 
may continue to certify such nonlawyers to the credentials committee. 
Such certification will be pro forma in the case of those nonlawyers 
embraced by the ‘‘grandfather’’ clause and already admitted to prac- 
tice. In the case of new applicants, they will be required to pass the 
examination and meet the prescribed tests of character, etc., just as they 
are now. The Commission instituted the examination procedure in 
1938. 

For the benefit of the members we are reproducing below the testi- 
mony before the House Committee. 
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H. R. 2657 
(Practitioners before Administrative Agencies) 
HOUSE OF REPRESENTATIVES 
Committee On The Judiciary 
Subcommittee No. 2 
Wednesday, January 28, 1948. 


The Subcommittee met at 10:30 o’clock a. m., Honorable John W. 
Gwynne presiding. 


Mr. Gwynne: The Committee will come to order. Other members 
of the Committee are on their way, and we shall proceed now. 

We are very glad to have with us this morning representatives of 
the Association of Interstate Commerce Commission Practitioners. The 
first witness will be Mr. Ames. Will you proceed, Mr. Ames. 


Mr. Ames: Thank you, Mr. Chairman. 


STATEMENT OF HARRY C. AMES, PRESIDENT 


Accompanied by 
Mrs. Sarah F. McDonough, Executive Secretary, 
Association of I. C. C. Practitioners. 


Mr. Ames: May it please the committee: My name is Harry C. 
Ames. I am an attorney-at-law with offices in Washington, D. C. At 
the present time I am President of the Association of Interstate Com- 
merce Commission Practitioners. 

The makeup of our Association, its general objectives, and its tradi- 
tional opposition to any form of legislation which is designed to prohibit 
nonlawyers from practice before the Commission are fully set forth in 
a statement prepared and signed by R. Granville Curry and Warren 
H. Wagner, both former presidents of our Association. In order that our 
general position may be spread upon the record I ask leave to file that 
joint statement along with this. Both of these gentlemen are present 
if any of the committee would like to question them. 


Mr. Gwynne: Their statements may be filed for the record. 


(The statement of Messrs. Wagner and Curry is reproduced as 
Appendix A hereto.) 


Mr. Ames: As President of our Association, I would like at this 
time to call attention to my letter of December 29, 1947, to Honorable 
John W. Gwynne, the author of this bill. In this letter I advised Mr. 
Gwynne that if the material now appearing as line 16, page 5, down to 
and including the word ‘‘process’’ in line 2, sheet 6 of the official print, 
were stricken and the following language inserted in lieu thereof, I had 
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been authorized by the Executive Committee of our Association to 
state that we would no longer oppose the bill. 
The substituted material reads as follows: 


Page 5 16 If any agency shall find it necessary in the public 

17 interest and in the interest of parties to agency proceed- 
ings 

18 before it to authorize practice by individuals not subject to 

19 section 5 and provides by generally applicable rule there- 
for, any 

20 such individual may be admitted hereunder to practice as 
an agent 

21 before such agency except in connection with any form of 
compulsory 

22 process. No such individual shall be admitted to practice 
in 

23 proceedings to which sections 7 and 8 of the Administra- 
tive 

24 Procedure Act apply or in which the governing statute 
provides 
only for appearances in person or by attorney or counsel 
except 
that, in either case, any agency may certify such individu- 
als for 
such practice before it where it has done so by rule requir- 
ing 
investigation and examination of applicants for more than 
seven 
years prior to the adoption of this Act. 


This language would have the effect of permitting the agency in the 
future to certify for credentials any nonlawyer who might meet its 
qualifications for practice before it. Nonlawyers now admitted to prac- 
tice are provided for under the so-called grandfather clause in the con- 
cluding portion of section 6 as it is now written, as implemented by the 
amendment I have proposed. 

I most earnestly hope that your Committee will find it compatible 
to adopt as its own this suggested amendment. 

At this point, if the committee please, the grandfather clause as 
set up in the Bill as now drafted would preserve to nonlawyers the 
right to practice but they would be subject to the restriction or pro- 
hibition against handling section 7 and 8 cases. That would be a rather 
empty victory for the existing practitioners because perhaps 90 percent 
ot their work is in the section 7 and 8 cases and under section 7 and 
8 procedure. Under this amendment we have proposed, the grandfather 
clause would take hold of the existing nonlawyer and would put him in 
the class where he could be certified by the Commission along with the 
future applicants. Of course, the future applicant would have to meet 
the Commission’s qualifications. 
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Departing from my printed statement, I would like to call the ar. 
tention of the committee to the fact, first of all, that the Association of 
Interstate Commerce Commission Practitioners has a Code of Ethies of 
its own which is patterned, strictly patterned I might say, upon the 
rules of the American Bar Association. Under paragraph 43, entitled 
‘*Titles,’’ this language appears: 


‘*No member of the Association not admitted to the bar shall use 
the title ‘Attorney’ or ‘Counsel’ but should use the title ‘Traffic Man. 
ager,’ ‘Practitioner before the Interstate Commerce Commission,’ ‘Reg. 
istered Practitioner,’ or other appropriate title or designation.’’ 


Mr. Gwynne: Mr. Ames, might it not be well to include in the ree- 
ord that Code of Ethics of the Association of Interstate Commerce Conm- 
mission Practitioners ? 


Mr. Ames: I was going to ask permission, Mr. Chairman, to file that 
as an exhibit. 


Mr. Gwynne: Very well, that may be done. 
(Code of Ethics filed) 


Mr. Ames: The Commission conducts regular examinations for non- 
lawyer applicants for admission to its bar. 


Mr. Gwynne: In that connection, Mr. Ames, you do not mind a 
question now and then, do you? 


Mr. Ames: Surely not, sir. 


Mr. Gwynne: Suppose a lawyer goes down and desires to practice 
before the Commission or, in other words, wants to be admitted. What 
does he do? 


Mr. Ames: He must show he is admitted to practice before the 
highest court in the jurisdiction, and beyond that the Association of 
Practitioners makes inquiry into his character and that is as far as we 
go on the lawyer. The theory is that the lawyer, if he is admitted to 
the highest court in the jurisdiction and is in good standing in that 
court—well, I do not know of any way whereby he could be prohibited 
from practicing law. 


Mr. Gwynne: And then if he meets the Commission’s qualifications 
he becomes eligible to appear in all matters in which the Interstate Com- 
merce Commission has jurisdiction? 


Mr. Ames: Yes, sir. Now the difference between him and the non- 
lawyer is that the nonlawyer makes application and then he is subject 
to an examination. Ordinarily, there are three examinations a year, held 
in different parts of the country. The examinations are fair, but they 
are not easy at all. There are no trick questions, but they cover the 
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field of transportation and the Association of Practitioners collaborates 
with the Commission in formulating these questions. This year, as 
President, I appointed a committee to afford such collaboration. 


Mr. Gwynne: That is a bit in the nature of a bar examination, I 
gather. 


Mr. Ames: Yes, sir. And, as I say, it is not at all easy and it is a 
fair examination, but it is a hard one. I would like to mention, if the 
committee please, some of the prominent men in the commerce field who 
are nonlawyers and who are respected for their knowledge of transpor- 
tation law. I think I could not better head that list than with the name 
of aman who most appropriately should head it, the late Commissioner 
Fastman. I always regarded him as one of the leading authorities in 
the country and he was not a lawyer. 

Then, on the other side of the Capitol, we have Senator Reed, who 
is I think the second ranking member of the Senate Committee on In- 
terstate Commerce. Senator White, I believe is the chairman. Senator 
Reed is not a lawyer but he has practiced before the Commission longer 
than I have, I guess for 30 years. In addition, as you probably know, 
he was chairman of the Kansas Public Service Commission for a num- 
ber of years. 

To assist the various schools throughout the country which are at- 
tended by traffic managers with the idea of fitting themselves to pass this 
examination, our Association publishes what we call a ‘‘ Reading List of 
Selected Books ;’’ and in this Reading List we cite textbooks and such 
things as Supreme Court decisions and different things which we think 
the student might read in order to prepare himself for this examination. 

With your permission, I would like to offer that as an exhibit. 


Mr. Gwynne: Very well, that list may be made a part of the record. 


Mr. Ames: The title is: ‘Selected Reading List of Books Helpful in 
the Study of the Principal Laws Within the Jurisdiction of the Inter- 
state Commerce Commission.’’ 


(Reading list filed) 


Mr. Gwynne: Just a question before I forget, Mr. Ames. After the 
applicant has passed the examination and has been given a certificate, is 
there any length of time fixed on that certification, or after he gets it is 
it like with a lawyer who is admitted to practice and can practice before 
the courts until removed ? 


Mr. Ames: He is removed for breach of conduct. 
Mr. Gwynne: The same as a lawyer. 
Mr. Ames: Yes. We have no time limit on our certification. 


Mr. Gwynne: Do you think there should be a time limit? You will 
notice this bill does provide a time limit for lawyers and for anybody. 
Do you think there is any necessity for that, or do you think that the 
system you have down there now works satisfactorily ? 
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Mr. Ames: My personal view on that is that it is erroneous and 
it should be stricken. I do not see why a lawyer or a nonlawyer either, 
if he is properly admitted and qualified, should have to take a trip down 
there once a year to have his credentials renewed. I think that is un. 
desirable. I did not touch upon that detail because of this amendment. 


Mr. Gwynne: You have now at the Interstate Commerce Commission, 
do you, in the case of a nonlawyer or a lawyer, even after he has been 
admitted to practice, where he misconducts himself, do you have ma- 
chinery down there for taking away his license? 


Mr. Ames: Yes, sir. I was just about to come to that. 
Mr. Gwynne: Go ahead. 


Mr. Ames: We have in our Association a committee on grievances 
and that committee is constantly on the alert for evidences of malprae- 
tice. We cooperate with the Commission very closely on that, and if 
the facts appear to justify it the Commission calls that suspect before 
it and gives him a chance to be heard. 

There is an organization in the country called the Associated Traffic 
Clubs of America. It is a national organization and it is composed of 
individual traffic clubs like the Traffic Club of Chicago, and New York. 
They conduct classes for the purpose of training these men for the job. 

There are in addition probably 12 schools which do nothing else but 
prepare these men for transportation work. Then, in some of the uni- 
versities, we have a transportation chair. The most important one is, I 
think, the Wharton School of Finance and Commerce at the University 
of Pennsylvania. That is presided over by G. Lloyd Wilson, who is a 
recognized authority on transportation and who also is a nonlawyer. 
We assist these various schools around the country in their curricula. 

We have always felt that the Interstate Commerce Commission is in 
a rather unique position as far as nonlawyers are concerned. They 
have always been permitted to practice there, and the Commission for 
the past 18 years or more has had a bar, and during this period, they 
have had this Association of Practitioners cooperating with them. Our 
Association is composed of about 3,100 members of which just about 
half are lawyers and half are nonlawyers. The Commission’s bar, mean- 
ing the total, is about 17,000 of which 72 percent are lawyers and 28 
percent nonlawyers. 

The particular field in which this traffic manager, this nonlawyer, 
operates is the rate field which is covered by sections 7 and 8 of the 
Administrative Procedure Act, and if you bar him from that practice, 
which this present bill does, you will bar a great many nonlawyers who 
have lived in that work and made a living from it for years. 


Mr. Gwynne: You mean by that, Mr. Ames, that the rate matters 
are handled in the so-called formal hearings under sections 7 and 8? 


Mr. Ames: Yes, sir, they would fall under sections 7 or 8, and your 
present bill would bar the nonlawyer from that practice. We do not 
think that would be fair. We certainly do not think it would be a fair 
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thing to do from the standpoint of the men who have made their living 
in that field, and we do not think it would be the fair thing to do to the 
Commission. We also certainly do not think it would be necessary. 


Mr. Gwynne: I want to ask another question which is not directly 
in line, perhaps, but let me inquire about, for example, the Chambers of 
Commerce. At least in my section of the country, they often have a man 
on their staff who is known locally as the man that works on the traffic 
problems. 

Are you familiar with that situation? Is that man usually a prac- 
titioner ? 


Mr.Ames: I would venture the estimate, and I think it probably 
could be verified, that 90 percent or more of those men are not only 
practitioners but are members of our Association. 


Mr. Gwynne: If he were not and if he were not licensed, then he 
could not practice before the Commission ? 


Mr. Ames: No. He has to have a certificate. The Commission has 
a certificate for both lawyers and nonlawyers which it uses, just as do the 
courts. 


Mr. Walter: The fact of the matter is that he would not be able to 
appear even now without that. 


Mr. Ames: He would not be able to appear now if he did not have 
a certificate. 


Mr. Walter: That is it. 
Mr. Gwynne: Yes. 


Mr. Ames: But for the past 8 years or more, he has, and I hope I 
have made myself clear on that, for the past 8 years or more he has had 
to undergo a stiff examination. 


Mr. Gwynne: What I am getting at now is just what the difference 
is between those men associated with the Chambers of Commerce and 
the practitioner who is not associated with them. Do they represent the 
community or do they appear for an individual client, like you do? 


Mr. Ames: Well, in most eases the traffic manager for the Chamber 
of Commerce will appear for that Chamber and he will only appear 
where the interests of the Chamber as a whole are affected. He is not in 
4 position to appear for one member and thereby offend another member. 
In other words, he stays neutral and he appears where the interests of 
the whole city are affected. 


Mr. Walter: And if a question arose with respect to a particular 
community, would it not be possible for a spokesman for that community 
to appear without first undergoing an examination and having had is- 
sued to him the certificate ? 
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Mr. Ames: Under our practice he would be allowed to appear for 
purposes of that case. 


Mr. Gwynne: It has been suggested that the bill be amended because 
there is some question what ‘‘practice’’ means, the bill to be amended to 
exclude persons appearing for special or limited purposes. That would 
allow one of them to appear, would it not? 


Mr. Ames: Yes. We have a provision for special appearances, the 
same as the courts. 


Mr. Gwynne: You do? 
Mr. Ames: Yes, our Rules of Practice. 


Mr. Gwynne: You mean by that that Mr. Walter, or some other per. 
son who is not a practitioner, could appear for a special and limited 
purpose ? 


Mr. Ames: Yes. He would have no difficulty, the Commission would 
hear him. But, of course, he would be given to understand he would 
be heard there only in that one case. 


Mr. Michener: May I ask a question? 
Mr. Gwynne: Yes. 


Mr. Michener: I just wondered what influence the Association 
had on whether or not a man is admitted to practice by the Commission. 


Mr. Ames: Well, you mean in what respect we could influence or 
stop that appointment? 


Mr. Michener: Yes. 


Mr. Ames: We have a committee setup called the Committee on Ad- 
mission to Practice and all names of applicants are given to that com- 
mittee and they screen them for character. 


Mr. Michener: In other words, yours is a voluntary Association! 
Mr. Ames: Yes, sir. 
Mr. Michener: Not authorized by law. 


Mr. Ames: Well—are we authorized by law? 


Mrs. McDonough: The Association is a voluntary non-profit orgati- 
zation. 


Mr. Michener: You are a voluntary organization but you take it 
upon yourself to sort of wet nurse the Commission as to the qualifications 
of the practitioners who should be permitted to practice before the Com 
mission. Is that right? 


Mr. Ames: Well, all but the expression ‘‘wet nurse.’’ I don’t like 
that so well. (Laughter) 
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Mr. Michener: Well, make it dry nurse. 


Mr. Ames: We try to assist the Commission in the matter of ap- 
plicants only to the extent of their character, and on the nonlawyer the 
Commission judges his technical qualifications, we have nothing to do 
with that. 


Mr. Michener: I do not criticise your organization by saying this, 
but I do observe that we have monopolies in this country and that very 
often when a new agency is set up, a group constitutes itself the guardi- 
an of the practice before the agency and attempts to control it, just like 
some people claim the American Bar Association attempts to control 
practice of lawyers. 

Now, suppose I want to practice before the Commission. About the 
first thing that I would want to do would be to make myself agreeable, 
to make my peace with your organization, and if you felt I would not 
be too bad, then you might recommend my membership in the organiza- 
tio, and then the organization might recommend my appointment to 
practice before the Commission. Now is that the situation? 


Mr. Ames: Now, I want to say, with all due respect, sir, I think you 
overstate the case. We do not have any desire to do that, nor do we 
undertake it. 


Mr. Walter: But, now, isn’t a similar system employed in practical- 
ly all states? I notice much criticism in my own state, Pennsylvania, 
because the bar association has considerable authority in determining, 
for instance, how many men should be admitted to practice in the state; 
and more than that the bar association can determine who will be regis- 
tered as a law student after an applicant had received his academic 
degree. 

Now, that is authority, and that is not uncommon, that is an author- 
ity that is given to these voluntary organizations throughout the country, 
throughout the United States, in most of the states. 


Mr. Michener: Of course I realize as you all do that membership in 
the bar association implies qualifications other than just being mem- 
bers of the bar, that is not the only qualification. And I have in mind 
before I came to Congress that in a State where they had provisions in 
the constitution of the State that any person of good moral character 
could become a member of the bar, and some of those men who so be- 
came members of the bar had never had degrees, and they were stopped 
from practicing in the adjoining state, and they called themselves 
lawyers. I am not naming the state I have in mind now, I think you 
are all familiar with it, and they have been trying for years to get that 
law changed, but I do not know how that succeeded. 


Mr. Gwynne: I rather gather from Mr. Ames’ statement that their 
program is somewhat like the program in effect in most States for ad- 
mission to practice law. 
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Do I understand this to be true, that while your Association may 
take some part in advising what questions may be asked and what the 
examination might be, isn’t it in truth something for the final decision 
of the Commission? 


Mr. Ames: Oh, absolutely. 


Mr. Gwynne: And even though you were to oppose a man the Com. 
mission could admit him. 


Mr. Ames: Well, we could not oppose anybody except on the ground 
of moral character. 


Mr. Walter: Let us tak: the astance now where a man has been 
disbarred in the State of California »nd he decides to go to a new field, 
and he comes to the District »f Colu. bia. In this hypothetical case, he 
prepares himself for examine ion anc he presents himself before your 
Committee. The committee a vises th Commission—that is, supposing 
the commitee finds that he has heen dis: rred in the State of California, 
you recommend to the Commission that that man be not permitted to 
take the examination because of the disbarment. 


Mr. Ames: That is it, and - 1 order that definitely there is no mis- 
understanding, I ask leave to give you the detailed procedure. The ap- 
plication for admission is accom ‘anied by two references— 


Mrs. McDonough: Five. 


Mr. Ames: I am told it is five references. His name is referred by 
the Commission to our Association for investigation by our State Com- 
mittee on Admission. At the end o 45 days if » > make no report at all 
the Commission proceeds to process the application. If it is a lawyer, 
they inquire themselves as to charac >r. If it is nonlawyer they sub- 
ject him to the examination. 

I want to make it perfectly clear that the only thing we can recon- 
mend as to either type of practitione is the moral character. I really 
do not see where that action on our fart could be vonstrued as in any 
way controlling the Commission or maxing it necessary or advisable for 
an applicant to come first to us. 


Mr. Michener: I quite agree with y »u. 


Mr. Walter: And it requires, I thi: x, in addition for the certificate 


that he is a member in good standing « that bar before the application 
is filed ? 


Mr. Ames: That is correct. That is or a lawyer. 
Mr. Michener: I am glad you correct :d my impression. 


Mr. Ames: Yours was a good questioi , sir. I just wanted to make 
myself clear on it. I wonder if I have doue so? 


Mr. Michener: You have. 
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Mr. Ames: Thank you. I think the importance of the traffic man- 
agers could be illustrated very quickly by considering the traffic bill that 
some of these corporations have in the country. Take one from my own 
state, Pennsylvania, the Bethlehem Steel Company. That company prob- 
ably pays out in the course of a year $100,000,000 in transportation. Now, 
that is important money and it requires a very high type of skilled man 
to have charge of that traffic, that transportation. 


Mr. Walter: What would the enactment of this St. Lawrence River 
thing do to the railroads that would be affected through that operation? 


Mr. Michener: If I were permitted, I would say that question is in- 
competent, irrelevant and immater’ ‘al (laughter). 


Mr. Walter: Well, from a purely technical standpoint, I think you 
are correct, but I think the railroads in “— state are interested. 


Mr. Gwynne: What we oug sit to say’ is that the witness should be al- 
lowed to confine himself to the. subject. . (Laughter) 


Mr. Ames: Maybe. But I will - that freight that moves on the 
eanal will be freight that will not move 6n the railroads. I think that will 
answer it. J 
Mr. Walter: I can well agree — you. 


Mr. Ames: I used Bethlehem Stdel for the purposes of illustration, 
but there are other concerns that have very large transportation bills, 
such as the packers, the steel company people. The job of managing the 
traffic of these immense concerns has become a profession. I think it is 
almost as much a profession as the practice of law, and these transporta- 
tion schools have grain up all over the country. I would say there are 
about 12ofthem. , sts 


Mr. Gwynne: Mr. Ames, it is fair to say this, is it not, that it is an 
important work and that the Commission with the cooperation of the 
practitioners between themselves'and your organization, has endeavored 
to maintain a bar of rather high standards. Is that correct? 


Mr. Ames: Yes, sir. 


Mr. Gwynne: IncidentallyoI will ask you one other question. What 
about the Motor Vehicle Act, ves that enter into your work? 


Mr. Ames: Yes, sir, that eters into the lawyer’s work more than the 
nonlawyer’s. In other words, the field of activity of the nonlawyer is not 
nearly as broad under the Major Carrier Act as it is under Part I of the 
Act, and the same thing is trite of Part III for Water Carriers and Part 
IV covering Freight Forwarders. 

In other words, the traffic manager, so-called, has grown up in the 
railroad pattern and his paSt operations and to a very great extent his 
future operations will run to the railroad traffic. 
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He has a field in Part II, there is a possibility for him; and he has 
a field in Part III, but it is not nearly as important to him as the field 
under Part I. 


Mr. Gwynne: Anything further of Mr. Ames? (No response) 


Mr. Ames: Was I given permission, Mr. Chairman, to submit the 
statements of Mr. Curry and Mr. Wagner? 


Mr. Gwynne: Permission, if not given before, is given right now to 
submit the statement. 


(Statement heretofore incorporated ) 


Mr. Ames: I have only one observation to make in closing, Mr. Chair- 
man. I think it is a matter of some significance—not, of course controlling 
—but it is to me a matter of some significance that the lawyers who prac- 
tice before the Commission, have always supported the admission of non- 
lawyers to practice. That I think not only shows on their part an un- 
selfish attitude but it shows on their part a recognition of the necessity 
and the place for the nonlawyer in practice before the Commission. That 
is all I have to say, and I certainly thank you for the opportunity of ap- 
pearing. 


Mr. Gwynne: We appreciate your coming before us. Now, before you 
go, I am wondering whether any member of the committee has a question 
for Mr. Ames. 


Mr. Walter: Yes. I am wondering how the enactment of this legisla- 
tion without the proposed changes you have suggested would affect the 
practitioner in minor matters, say matters concerning representatives of 
the railroad brotherhoods or workers, in their appearances before the 
Commission. 


Mr. Ames: Well, unless they are saved by the grandfather clause, sir, 
that could not be done, they could not appear at all. I am trying to think 
of the kind of a case or proceeding that a representative of the railway 
brotherhoods would come under. I do know this amendment would save 
them, this amendment I have suggested would save them; but they would 
probably come there on the question of rates, because labor is interested 
in the rate levels of the railroads because they have to pay labor out of the 
rate level and he might have a very vital interest in a rate case. 

He would be barred under this kind of an act even though he was a 
practitioner of long standing, he would be barred from participating, not 
under the amendment but under the act as it now reads. 


Mr. Gwynne: As a practical matter, do they appear? 


Mr. Ames: Yes, I have seen several cases where the attorneys and 
representatives of the railway brotherhoods appear and in fact one of the 
officers of the brotherhood called me the other day to find out if this 
amendment would take care of their representation. 
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Mr. Gwynne: You think it is desirable to have an amendment adopted 
that would allow them to appear? 


Mr. Ames: Yes, sir. 
Mr. Gwynne: Even though they are not lawyers or non-practitioners ? 


Mr. Ames: Well, even though they are not lawyers. Of course, if we 
are to have a new man springing up to represent the brotherhood, he goes 
through the same crucible as any other applicant. He would have to pass 
the examination. 


Mr. Gwynne: Well, what I am really getting at is, do you think it 
desirable there be an amendment in the act so that a representative of the 
brotherhood not a lawyer could appear before the Commission ? 


Mr. Ames: I do not think it would be necessary to name them speci- 
fically and I think that as far as the Interstate Commerce Commission is 
concerned, he could appear under this amendment if you adopt this 
amendment because he would satisfy the Commission’s requirements and 
they would certify him and he would be as much a practitioner as I am, 
but not a lawyer. 


Mr. Gwynne: Under existing law he could not appear unless certified ? 


Mr. Ames: That is right, except that in a special case he could be 
moved for admission in that case. 


Mr. Gwynne: Any other questions of Mr. Ames? (Noresponse) We 
appreciate your appearance here, it has been very helpful. The gentle- 
men you mentioned whose statements have been filed are present, I 
understand. Do they care to make a statement also? 


Mr. Ames: I will ask them. 

No, sir, they do not, but they would be glad to answer any questions. 
They would rather not make a statement, they will just let it rest with 
their printed statement. 


Mr. Gwynne: Any member of the committee have any questions they 
would like to ask of Mr. Curry and Mr. Wagner? (No response) 
Now, let us call the next witness on the list. 
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Appendix “aA” 
STATEMENT OF WARREN H. WAGNER! AND R. GRANVILLE CURRY 2 


on behalf of the 
Association of Interstate Commerce Commission Practitioners 
in connection with 
H. R. 2657 
Administrative Practitioners Bill 


We are appearing here on behalf of the Association of Interstate 
Commerce Commission Practitioners, with reference to H. R. 2657, a 
bill ‘‘to protect the publie with respect to practitioners before adminis- 
trative agencies.’’ Our opposition is to any provisions which would 
restrict or prevent practice by non-lawyers before the Interstate Com- 
merce Commission. 


THE ASSOCIATION OF INTERSTATE COMMERCE COMMISSION PRACTITIONERS 


On October 24, 1929, the Association of Interstate Commerce Com- 
mission Practitioners was organized at Washington, D. C. This occurred 
almost immediately after the Interstate Commerce Commission, pur- 
suant to the principles announced in Goldsmith v. Board of Tax Ap- 
peals, 270 U. S. 117 (1926), had, effective September 1, 1929, created 
for itself a register of practitioners. 

The object of the Association, as stated in its constitution, ‘‘shall 
be to promote the proper administration of the Interstate Commerce 
Act and related acts; to uphold the honor of practice before the Inter- 
state Commerce Commission and to encourage cordial intercourse among 
practitioners. ’’ 

One of the important first steps taken by the Association was the 
adoption at the 1930 annual meeting, of a Code of Ethics, modeled after 


1LLB, LLM, member of the bars of the District of Columbia, Illinois and the 
Supreme Court of the United States. For a number of years a member of the 
American Bar Association. Formerly: 

Examiner and Assistant Chief Examiner at the Interstate Commerce Com- 
mission, Chairman of the Committee on Education for Practice of the Associa- 
tion of Interstate Commerce Commission Practitioners, Editor-in-Chief of the 
1. C. C. Practitioners’ JourNAL, and President of the Practitioners’ Association. 

While Chairman of the Committee on Education for Practice, prepared for 
the Association an Outline of Study Course in Practice and Procedure before 
the Interstate Commerce Commission; as well as a Selected Readirtg List of 
Books Helpful in the Study of the Principal Laws within the Jurisdiction of the 
Interstate Commerce Commission. 

2 Member of the law firm of Curry and Dolan. Member of the District of 
Columbia and American Bar Associations for many years. Formerly: 

Assistant Chief Counsel of the Interstate Commerce Commission, President 
of the Association of Interstate Commerce Commission Practitioners, and Editor- 
in-Chief of the I. C. C. Practitioners’ JOURNAL. 
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the Code of Ethics of the American Bar Association. This code was 
later approved by the Commission, which by Rule 71(b) of its Rules 
of Practice provided: ‘‘All persons appearing must conform to the 
standards of conduct required by the Code of Ethics of the Association 
of Interstate Commerce Commission Practitioners. Failure to conform 
to those standards will be ground for declining to permit appearance in 
any proceeding before the Commission.’’ 

The Association also provided for a standing committee on Profes- 
sional Ethics and Grievances, to aid in the enforcement of the Code of 
Ethics. A standing committee on Admission to Practice was also 
created, to assist the Commission through this committee or subcom- 
mittees in various parts of the country to investigate and report on ap- 
plications for admission to practice as to the good moral character of 
the applicants. 

It is interesting to note that in the Code of Ethics it is specifically 
provided in Canon 42 ‘‘No practitioner who is not admitted to practice 
in the courts should be held out in a way which will give the impression 
that he is so admitted.’’ In Canon 43 it is also specifically provided: 


‘‘No member of the Association not admitted to the bar shall 
use the title ‘Attorney’ or ‘Counsel’ but should use the title ‘Traffic 
Manager’, ‘Practitioner before the Interstate Commerce Commis- 
sion’, ‘Registered Practitioner’ or other appropriate title or designa- 
tion.’’ 


Thus precautions were taken in the Code of Ethics, and in the 
Commission’s Rules of Practice to prevent misleading statements or 
information to the effect that a non-lawyer practicing before the Com- 
mission is a lawyer. The Code of Ethics of the Association, like the 
Code of the American Bar Association, forbids solicitation and advertis- 
ing direct or indirect. 

Membership of Association. The members of the Association of 
Interstate Commerce Commission Practitioners must be, and are, only 
those who have been admitted to practice before the Commission. The 
total membership of the Association, as of January 1, 1948, the last 
official count, was 3,142. Slightly more than half of these (1,678) are 
non-lawyers, and the remainder (1,464) are lawyers. However, the 
total number of persons who have been admitted to practice before the 
Commission since it established its register of practitioners in 1929 is 
17,322, 72.2% being lawyers and 27.8% being non-lawyers. These 
figures are as of October 15, 1947. Taking into account deaths which 
have occurred since the register was established and the relatively small 
number of non-lawyers admitted in recent years, it has been estimated 
that the percentage of non-lawyers to the total number practicing be- 
fore the Commission is now considerably less than 27.8%. The Commis- 
sion, in its annual report of November 1, 1947, states that ‘‘The number 
of non-lawyers admitted during the year (ended October 15, 1947) was 
21.9% of the total admissions for the year***. During the last 10 
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years * * * the number of non-lawyers admitted was 12.1% of the total 
admissions during that period.’’ (p.64) 

The members of the Association, lawyers and non-lawyers represent 
numerous diverse and important interests in our national economy, in- 
cluding railroads, truck lines, bus lines, inland, intercoastal, and coast- 
wise water carriers, freight forwarders, express lines, pipe lines, and 
numerous shipper interests, individual industries, industrial associations, 
shipper organizations, chambers of commerce, trade associations, live- 
stock and grain associations, state railroad Commissions, ete. 

At the first annual meeting of our Association, Honorable Charles 
E. Hughes, then Chief Justice of the United States, pointed out that 
members of the Association ‘‘have the advantages of a specialized bar’’, 
that ‘‘dealing with a particular field, (they) become highly expert and 
enjoy to a marked degree a mutual esteem’’, and that they have ‘‘the 
opportunity of closely observing the workings of administration’’ and 
‘are in a position to give effective service in its improvement.’’ Speak- 
ing of the Interstate Commerce Commission, he said: 


‘*T suppose that no agency of government has more complicated 
problems than those which confront the Interstate Commerce Com- 
mission, and no. intelligent student can fail to realize that the suc- 
cess of this endeavor in a sphere of the highest importance is to a 
very great extent the measure of our capacity for self government.’ 


Continuing, he said: 


‘*We recognize with gratification the ability and integrity that 
has characterized the exercise of this vast authority and this meet- 
ing attests the importance of your function as practitioners’’ (p. 
131, Annual Report of the Association, 1930). 


Previous opposition by Association to proposed legislation to re- 
strict or prevent practice by non-lawyers before the Commission. The 
Association has opposed a number of bills in the past which proposed 
to restrict or prevent practice before the Interstate Commerce Commis- 
sion by non-lawyers. None of these bills became law. In 1941, the then 
President of the Association, Mr. Parker McCollester, a prominent 
lawyer of the New York bar, made a statement on behalf of the Associa- 
tion in opposition to such legislation and his statement was supplemented 
by that of Mr. Elmer A. Smith, another distinguished lawyer practicing 
before the Commission. (Hearings, May 22, 1941, before a subcom- 
mittee of the Senate Judiciary Committee, on Administrative Procedure, 
pages 871, 879-886). 

The present bill, it is believed, as it relates particularly to restriction 
of practice by non-lawyers, should be opposed on substantially the same 
grounds as those set forth in 1941. 


ADMISSION TO PRACTICE BEFORE THE INTERSTATE COMMERCE COMMISSION 


The Commission in establishing a register of licensed practitioners 
provided in its Rules of Practice effective September 1, 1929, for two 
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classes of practitioners, (a) lawyers and (b) non-lawyers, and has car- 
ried forward this classification to the present time. Rule 8 of the Rules 
of Practice now in effect provides: 


‘*Rule 8. Practitioners’ qualifications and classes. The follow- 
ing classes of persons whom the Commission finds, upon considera- 
tion of their applications, to be of good moral character and to 
possess the requisite qualifications to represent others may be ad- 
mitted to practice before the Commission : 


(a) Attorneys-at-law.—Attorneys at law who are admitted to 
practice before the highest court of any State or Territory or the 
District of Columbia. 


(b) Persons not attorneys.—Any person not an attorney at law 
who is a citizen or resident of the United States, and who shall 
satisfy the Commission that he is possessed of the necessary legal 
and technical qualifications to enable him to render valuable service 
before the Commission, and that he is otherwise competent to advise 
and assist in the presentation of matters before the Commission.”’ 


Since August 2, 1938, or for a period of almost 10 years, the Com- 
mission has required that applicants for admission to practice, other 
than attorneys-at-law admitted to practice before the highest court of a 
State or Territory or the District of Columbia, would be admitted only 
upon written examination, in order that the applicant may show that 
he is ‘‘possessed of the necessary legal and technical qualifications to 
enable him to render valuable service before the Commission, and that 
he is otherwise competent to advise and assist in the presentation of mat- 
ters before the Commission,’’ in accordance with Rule 8(b). In its 
notice to applicants the Commission states: 


‘‘The examination to be given will test the applicant’s knowl- 
edge of (1) structure and history of the Interstate Commerce Act, 
as amended, and related acts, (2) the Commission’s rules of prac- 
tice, (3) the general rules of evidence, (4) the leading cases involv- 
ing the Commerce Clause of the Constitution and the Interstate 
Commerce Act, and their significance, and (5) the principles of 
legal ethics. 


The decision as to admission or non-admission of candidates 
will be made upon the basis of the applications, the returns of spon- 
sors and those to whom the applicants have referred, and the 
examination papers.’’ 


In the Association’s Directory of Members, attorneys-at-law are 
clearly distinguished from non-lawyers by use of the letter ‘‘A’’ to 
designate the former and the letter ‘‘B’’ to designate the latter. 

The Commission’s rules provide for appearances of individuals in 
their own behalf or of full-time employees of corporations, without com- 
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plying with the general provisions as to applications for admission to 
practice. Rule 71(a) dealing with this subject provides as follows: 


**Rule 71(a) Appearances; standards of conduect.—(A) Who 
may appear. Any individual may appear for himself, and any 
member of a partnership party to any proceeding may appear for 
such partnership upon adequate identification. A bona fide officer, 
or a full-time employee of a corporation, association, or of an in- 
dividual, may appear for such corporation, association, or indivi- 
dual by permission of the officer presiding at the hearing. A party 
also may be represented by a practitioner.’’ 


Casual appearances. The Commission also follows the practice of 
permitting one appearance in a proceeding before it without the neces- 
sity of complying with the ordinary rules as to admissions to practice. 
If, for example, there is a commutation fare case in some city, indivi- 
duals may appear at the hearing representing others without obtaining 
certificates from the Commission to practice before it. This is provided 
such appearance is the first one which has been made. In many cases 
such casual appearance is the only one desired and there is no need to 
make formal application to the Commission. 


I. C. C. NOT A COURT—-ERROR TO PROCEED ON ASSUMPTION THAT 
IT SHOULD BE SO TREATED. 


The theory which appears to underlie attempts to legislate non- 
lawyers from practice before the Interstate Commerce Commission seems 
to be based on the erroneous assumption that the Commission should be 
treated as if it were in substance a court. Clearly, however, the Inter- 
state Commerce Commission is not a court. It is in essence an inde- 
pendent agency set up by Congress to make findings of fact, and in do- 
ing so to exercise quasi-legislative and quasi-judicial powers. 

In the recent case of Watson Bros. Transp. Co. v. Jaffa, 143 F. 2d 
340 (1944), the Circuit Court of Appeals for the Eighth Circuit pointed 
out again that the Commission ‘‘is not a court.’’ There the question 
was one as to specific performance of a contract in a motor-carrier 
certificate case before the Commission. The Commission had held that 
the question was one which should be decided not by it but bly a court. 
In upholding the Commission’s view the Cireuit Court of Appeals said, 
page 346: 


‘*But the Commission remains an administrative board exercis- 
ing administrative power, and is not a court, and has no judicial 
power, although it has and exercises quasi-judicial power. 15 
C. J. S., Commerce, See. 141, p. 501.”’ 


Numerous earlier decisions holding that the Commission is not & 
court are referred to in Volume 2, pages 1697 and 1698, Interstate Com- 
merce Acts Annotated. 
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In Locklin’s Economics of Transportation (Third Edition, 1947) 
page 289, there is the following apt statement: 


‘‘The Interstate Commerce Commission is a fact-finding body. 
Whether a rate or a practice is reasonable or unreasonable, whether 
a discrimination is just or unjust, or whether a preference is undue 
or not, are questions of fact which the Commission is particularly 
fitted to determine. The courts will not therefore substitute their 
judgment for that of the Commission on such matters. If the courts 
did so the advantages of commission regulation would be lost, and 
the Commission would become a ‘mere instrument for the purpose 
of taking testimony to be submitted to the courts for the ultimate 
action’ ’’ [Citing United States v. Louisville & Nashville Railroad 
Co., 235 U. S. 314, 321 (1914).] 


See also Texas and Pacific R. R. Co. v. Interstate Commerce Com- 
mission, 162 U. S. 197, 219; Pennsylvania Co. v. United States, 236 U. 8. 
351, 361; and Nashville C. & St. L. Ry. v. Tennessee, 262 U. S. 318, 322. 

The Supreme Court has said that the ‘‘Commission represents the 
publie’’ [United States v. Merchants Association of Sacramento, 242 
U. 8. 178, 188 (1916)] and that its outlook ‘‘must be as comprehensive 
as the interest of the whole country’’ [J. C. C. v. C. R. I. & P. R. Co., 
218 U. S. 88, 102, 103 (1910) ]. A rate proceeding before the Commis- 
sion, the Court has said, is not ‘‘in the nature of a private proceeding’’ 
but is a ‘‘matter of public concern in which the whole body of shippers 
(is) interested.’’ [Phillips Co. v. Grand Trunk W. R. Co., 226 U. 8. 
662 (1915)]. It has been said: ‘‘If in any proceedings the pertinent 
facts are not fully presented by the parties, it is the duty of the tribu- 
nal to see to it, as best it can, that they are developed of record. A 
complainant without resources to command adequate professional help 
should be given such protection,’’ and proceedings on its own motion 
should be instituted, whenever ‘‘constructive enforcement of the law 
so requires.’’ (See Locklin’s Economics of Transportation, p. 302). 

In the April, 1947, issue of the American Bar Association Journal, 
it is stated that the bill here under consideration ‘‘has had the approval 
of the Board of Governors and interested groups in the Association and 
other organizations of the bar.’’ It is further said that the bill, among 
other things, ‘‘regulates and restricts practice before agencies by non- 
lawyers (they may not appear in formal proceedings under Sections 7 
and 8 of the Administrative Procedure Act).’’ 

Thus the theory seems to be that if the proceeding takes on formal 
character, if a hearing is required by statute and if a decision must be 
made on the record after such hearing, the proceeding is so like a court 
proceeding that non-lawyers should have no place therein. As to the 
Interstate Commerce Commission, this would mean that in the broad 
and important field of cases involving prescription of rates for the fu- 
ture, not to mention other important proceedings, no non-lawyer could 
appear in a representative capacity, and a procedure which has been in 
effect and worked well for over sixty years would be wiped out. 
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The prescription of rates for the future is, of course, a quasi-legisla- 
tive function. Congress itself may by legislative enactment prescribe 
rates. Instead of doing so, it has delegated authority to the Commission 
to make rate determinations subject to standards prescribed in the stat- 
ute. No one would contend that a person who is not a lawyer should 
not be permitted to appear in a representative capacity before a com- 
mittee of Congress with respect to rate regulation. It would seem like. 
wise that a qualified non-lawyer should not be prohibited from appear- 
ing in a representative capacity before an administrative agency to 
which Congress has delegated authority to prescribe rates subject to 
legislative standards. 


SIMPLICITY OF PROCEDURE 


The first Chairman of the Commission, Judge Cooley, an able law- 
yer, professor, and text writer, recognized that many of the problems 
presented to the Commission are business problems and are largely 
questions of fact. Through his influence, the initial policy was establish- 
ed of permitting both lawyers and non-lawyers to appear before the 
Commission in a representative capacity. 

Looking back through the years it seems reasonable to say that the 
Commission’s insistence upon simplicity of procedure, its discourage- 
ment of formalism and legal technicalities, and its earnest endeavors to 
inform itself as to the controlling facts after full opportunity to all in- 
terested parties to be heard, have been largely responsible for the high 
regard in which this agency is held by the public. 

The technical knowledge and experience of practical men, though 
having no standing, and desiring no standing, as lawyers, has contribu- 
ted to the successful administration by the Interstate Commerce Com- 
mission of its difficult and important tasks. 

Mr. Elmer A. Smith, representing this Association before a Com- 
mittee of Congress in 1941, referred to an interesting statement made by 
the then Attorney General Biddle, in a book which he had written, The 
Struggle for Judicial Supremacy, p. 292. There he said: 


‘*The legal profession, like many another, tends to become over- 
professionalized. We forget that law is the rule for simple and un- 
taught people to live by. We complicate and over-refine it as a 
weapon in legal combat until we take it off the ground where people 
live and into the thin atmosphere of sheer fiction * * *.’’ 


We do not wish to detract from the importance of lawyers in prac- 
tice before the Commission, or the advantages which they have through 
careful study and training in their profession. On the other hand, it 
seems to be reasonable to recognize the advantages which non-lawyers 
have through their technical knowledge and training in the practical 
affairs with which the Commission must deal. It seems reasonable to say 
that both render valuable aid to the Commission in performing its fune- 
tions in the public interest. 
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Of the hundreds of cases decided by the Commission each year only 
a very small per cent go into courts. The last annual report of the 
Commission shows that in the year ending on October 31, 1947, there 
were only 28 cases which were taken into the courts, of a total of more 
than 3,873 cases instituted by complaints or applications filed with the 
Commission in that year. This is less than one per cent. 


MEMBERS OF THE I. C. C. NOT REQUIRED TO BE LAWYERS 


The Interstate Commerce Act contains no requirement that persons 
appointed to the Interstate Commerce Commission shall be lawyers. In 
fact throughout its history of over sixty years many of its able and 
strong members have not been lawyers. 

One of the most distinguished members of this Commission was the 
late Commissioner Joseph B. Eastman—a member for over 25 years. He 
had never been admitted to the bar of any court. The late Commissioner 
Edgar E. Clark is another example of an outstanding non-lawyer mem- 
ber of the Commission. We shall refrain from making any reference 
to names of persons now living. 

It seems somewhat odd that, in the legislative scheme of regulations 
set up by the Interstate Commerce Act, those who decide the important 
problems submitted to it may be non-lawyers, yet non-lawyers would be 
forbidden from practicing before it in respect to a large field, including 
its most important work. If the ones who decide need not be lawyers, it 
would seem that those who appear before them need not be lawyers. 
(In this connection, it will be observed that under Section 17(2) of the 
Interstate Commerce Act, the Commission may delegate certain of its 
functions to an individual Commissioner even though he is not a lawyer. 
And that the Commission does even in rate eases. ) 


ABSENCE OF SHOWING OF EVILS OR ABUSES IN I. C. C. PRACTICE, 
WARRANTING EXCLUSION OF NON-LAWYERS 


The April, 1947 issue of the American Bar Association Journal, in 
setting forth H. R. 2657, made the following comment: 


**TIt is believed that abuses and discriminations will be curbed 
by the enactment of this measure, which has been drafted and 
sponsored by our Association for the protection of members of the 
profession of law as well as the public.’’ 


It is to be noted that the bill is stated to be one ‘‘to protect the 
public with respect to practitioners before administrative agencies.”’ 
This seems to imply that the law is necessary to curb or eliminate 
abuses in practice before an agency such as the Interstate Commerce 
Commission. 

As to the Interstate Commerce Commission, there appears to be 
lacking any evidence of abuses or injury to the public by reason of 
practice by non-lawyers. There is apparently no demand by the general 
public for elimination or restriction of practice before the Interstate 
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Commerce Commission. Both large and small shippers and many other 
interests having business before the Commission have indicated the 
value and desirability of such practice. 

Legislative proposals in the past to exclude practice by non-lawyers 
before the Interstate Commerce Commission have failed of enactment. 
The sponsors of the Administrative Procedure Act withdrew support 
of the provisions against practice by non-lawyers, because insistence 
thereon ‘‘might jettison the entire bill.’” (Advance Program, Annual 
Meeting A. B. A., October 28—Nov. 1, 1946, Report of the Committee 
on Unauthorized Practice of the Law, p. 54) Statements at hearings 
recognized that that bill as finally urged would ‘‘not eliminate the lay 
practitioner, if the administrative agency feels they have a function to 
perform and desires to admit him to practice.’’ (Senate Document No. 
248, 79th Cong., 2d Sess., p. 80) Senator McCarran, in reporting on 
the bill, said that the ‘‘final sentence (of section 6(a) ) provides that 
the subsection shall not be taken to recognize or deny the right of non- 
lawyers to be admitted to practice before any agency, such as the prac- 
titioners before the Interstate Commerce Commission. * * * The right 
of agencies to pass upon the qualifications of non-lawyers, however, is 
expressly recognized and preserved in the subsection.’’ (Id., p. 205) 

Congress then did not see fit to prohibit practice by non-lawyers be- 
fore the Interstate Commerce Commission, and nothing has occurred 
since then to warrant a different conclusion. It would seem reasonable 
to expect a strong showing to upset a practice in effect for over 60 years, 
as is true with respect to the Interstate Commerce Commission, and no 
such showing, it is believed, can be made. 


SUMMARY OF REASONS FOR OPPOSING EXCLUSION OF NON-LAWYERS 
FROM PRACTICE BEFORE THE INTERSTATE COMMERCE COMMISSION 


(a) Practice by non-lawyers before the Commission has been recog- 
nized as in the public interest over a period of more than sixty years. 

(b) Practice before the Commission is not practice before a court 
but before a fact-finding agency, whose members need not be lawyers, 
and in fact to a large extent have not been lawyers. 

(ec) Non-lawyers practicing before the Commission are subject to 
its rules with respect to professional conduct and to a Code of Ethics 
prohibiting advertising or holding themselves out as lawyers. 

(d) Practice by non-lawyers before the Interstate Commerce Com- 
mission, as governed by its regulations, has been recognized as in the 
public interest by (1) the Interstate Commerce Commission, (2) ship- 
pers, shipper organizations, and other representatives of the public, 
(3) the National Association of Railroad & Public Utility Commis- 
sioners, (4) various motor-carrier and water-carrier interests, and 
(5) the Association of Interstate Commerce Commission Practitioners. 

(e) The fact that Congress has over a period of years declined to 
enact such legislation appears significant of its lack of public support. 
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(f) In numerous cases before the Commission the expense of both 
an experienced and competent traffic man and of a lawyer would place 
an undue burden on shippers, carriers, and others seeking action by the 
Commission, and tend to close its doors to them where the amounts in- 
volved are not large. 

(g) Non-lawyer practice is consistent with, and is in aid of, the 
policy of the Commission to discourage undue formalism, and legalistic 
technicalities and to insist on determination of controlling facts, after 
reasonable opportunity to all interested parties to be heard. 












Senator Taft Discusses Provisions of the 
Taft-Hartley Act 


There appeared, at page A721 of the appendix to the Congressional 
Record for February 5, 1948, an article written by Senator Robert A. 
Taft entitled ‘‘The Taft-Hartley Act, What It Does Do, What It Does 
Not Do.’’ The article discusses and attempts to clear up some of the 
misconceptions about the Taft-Hartley Act, and undertakes to explain, 
in simple terms, its major provisions. Coming from a co-author and 
sponsor of the bill, this article throws some light on the intents and pur. 
poses of the law. The article is reproduced in full hereinbelow: 


THE TAFT-HARTLEY ACT, WHAT IT DOES DO, 
WHAT IT DOES NOT DO 


BY ROBERT A. TAFT, U. S. SENATOR 


One of the most outstanding accomplishments of the Eightieth Cong. 
ress was the passage over the President’s veto of the new Labor Manage- 
ment Relations Act of 1947. Probably no piece of legislation has ever 
been so carefully studied and worked out in such detail, both in House 
and Senate, and in conference. It was not the work of any one or two 
men, but represents the concensus of opinion of scores of legislators after 
prolonged debate. 

The law was enacted in response to a general public demand, arising 
out of the tremendous injustices from the action of certain irresponsible 
unions and the prolonged strikes which interfered so seriously with re- 
covery. 

Union leaders have subjected the new act to bitter attack and mis- 
representation. Without presenting any material specific criticism, they 
have tried to smear the act as a whole, its authors, and the Congress. They 
have threatened to purge from public life, every man who voted for the 
act. President Truman weakly yielded to their pressure, but Congress 
did not. The majority, even of the Democrats in the House of Repre- 
sentatives, voted to override the veto, and the Democrats in the Senate 
were almost equally divided. If this veto had been sustained, union lead- 
ers might properly have boasted that their power would always prevail 
over the desires of a majority of the American people. 

The truth is, that while the unions have succeeded in stirring up some 
opposition to the act as a whole, its major provisions meet the approval, 
not only of the people at large, but of the majority of union members 
themselves. 

The difficulties in the labor field arose, for the most part, from exist- 
ing statutes—the Clayton Act, the Norris-LaGuardia Act, and the Wag- 
ner Act. Originally, the employer undoubtedly had a great advantage 
over his employees in such bargaining as took place. These acts were 
passed to correct that situation, and they did so. But taken together with 


Extension of remarks of Hon. Hugh Butler of Nebraska, in the Senate of the 
United States, Thursday, February 5 (legislative day of Monday, February 2), 1%48. 
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the various regulations made by administrative boards and decisions of 
the courts, the results went far beyond the real intent of Congress and 
gave the labor leaders, not only an arbitrary control over their members, 
but a great advantage in dealing with employers, except the largest com- 
panies in the country. The little businessman was practically at the 
mercy of the big union. The theory of the new law, even more than of 
the old laws, is to base all labor relations on free collective bargaining be- 
tween employer and union, but to give some assurance that that bargain- 
ing shall be on a basis of equality. It does not prevent any reasonable 
union activity. It requires union recognition, and strengthens the prin- 
ciples of collective bargaining rather than weakening them. 

The second purpose of the act was to remedy abuses which have be-~ 
come apparent, particularly where they have arisen from the provisions 
of existing law. In correcting these abuses, the act endeavors to protect 
the individual union member against arbitrary or unjust action by his 
own union, to protect the employer against unfair and one-sided rulings 
and to protect innocent third parties not involved in a labor dispute 
against the arbitrary action of employers and union. 

In the third place, the act recognizes the power which labor unions 
have acquired and should necessarily restrain, and imposes responsibil- 
ities on these unions commensurate with their power. 

In view of the uproar made by some labor-union leaders, it is well 
to point out what the act does not do. It does not permit any employer to 
refuse recognition to a union representing his employees. It does not in 
any way interfere with the right to strike if the purpose of the strike is 
to secure better wages, shorter hours, or better working conditions. It 
does not make any man work against his will, or impose any compulsory 
arbitration or government fixing of wages. It does not restore in any way 
power of the individual employer to secure court injunction, free from the 
provisions of the Norris-LaGuardia Act. It does not interfere with Na- 
tionwide collective bargaining, even if such bargaining amounts to a 
monopoly, except that where national safety or health is threatened, 
strikes may be enjoined for 80 days while mediation procedures are at- 
tempted and elections held. 

The contract between the United Mine Workers and the coal oper- 
ators makes those who declaimed about a slave-labor bill look very silly 
indeed. Of course the act never intended to pass on, or let the Govern- 
ment pass on, the rate of wages to be paid. It never intended to interfere 
with the right of employer and employee to enter into whatever contract 
they wished to make so long as it did not interfere with the individual 
rights of labor-union members. The act does require that both parties 
enter into collective bargaining in good faith, and complete it by a writ- 
ten contract. Therefore, it would be an unfair labor practice for a union 
after negotiating terms to refuse to sign a contract, or to sign a contract 
which releases the union from all liability for its performance. Just as 
the unions compelled the employers to put their collective bargaining 
agreements into writing, so can an employer compel a union to sign a 
valid contract. But if the employer does not choose to file an unfair labor 
charge, there is nothing illegal in the failure to sign a binding contract. 
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The Lewis coal contract does not relieve the labor union from liability 
for its performance. I can see no legitimate objection to a limitation of 
liability by unions for acts of others which it cannot restrain. 


Important Provisions of Act 


Public-opinion polls show that while a majority of employees are op- 
posed to the act as a whole, they generally approve its specific provisions 
when they are acquainted with them. Some of the most important pro- 
visions of the act are as follows: 

Freedom of speech is guaranteed for employer and employee alike. 
The desirability of doing this was recognized before our committee, even 
by Mr. William Green, AFL president. 

Secondary boycotts and jurisdictional strikes are made unfair labor 
practices and subject the union conducting them to monetary damages. 
Testimony before our committees was almost universal as to the serious 
injustices brought about by secondary boycotts and jurisdictional strikes, 
particularly to those third parties who were in no way involved in the 
dispute. No witness defended this kind of strike. There was some sug- 
gestion that certain kinds of secondary boycotts might be justifiable, but 
no one could ever define what they might be. If they can be found, they 
ean still be exempted from the provisions of the act. 

Unions are required to file financial reports with their members and 
other information with the Secretary of Labor. Most unions admit that 
their members are entitled to this information, and there is no subject on 
which the public and the union members themselves are so united. Eighty- 
five percent of union members favor it. Corporations have had to make 
these reports for years. 

The closed shop, which gives the union a veto power over all employ- 
ment, is made illegal, but the union shop, under which persons employed 
must join the union within 30 days, is permitted if approved by the vote 
of a majority of the employees. However, even in this case, the union is 
not permitted to force a man’s dismissal if that man is willing to join the 
union and pay union dues. In other words, a union may arbitrarily re- 
fuse to admit a man or fire him, but if that refusal or firing results from 
some cause other than nonpayment of dues, then the union cannot force 
the employer to dismiss that man. The Board is given the power to pre- 
vent excessive or discriminatory dues. 

We had many cases where a union has fired a man because they did 
not like his political opinions, or the way he testified in court, or his oppo- 
sition to the union leadership, and where, because of a union-shop agree- 
ment, the employee was dismissed from his job. Nothing could be more 
opposed to fundamental principles of American freedom or justice than 
such power or its abuse. Undoubtedly the union leaders wish to retain 
this power over their men, but we could not continue the present law if 
workmen are to have any real freedom at all. Some 77 percent of union 
members apparently approve this provision. 

The abolition of the closed shop resulted from abuses shown to exist, 
particularly in the maritime industries and their hiring halls, in which 
union control of employment in many cases had absolutely destroyed dis- 
cipline and efficient operation. 
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Unions are made liable on their contracts as if they were corporations 
and are required to bargain collectively in good faith with their employer, 
just as employers have been required for years to bargain in good faith 
with their union leaders. Unions today are theoretically liable on their 
contracts, but the difficulties of enforcing union liability have been so 
great in many States as to be impracticable. Furthermore judgments 
against unions have been enforceable in some States against individual 
members of unions. The act provides that they are now enforceable 
only against the union itself and its funds. For years the unions have 
insisted upon the importance of collective bargaining agreements, and 
have boasted of their desire to abide by them. Those union leaders who 
now object to liability for breaking contracts show only their own un- 
reasonableness, prejudice, and bad faith. Unions today are big business. 
There can be no logical argument for exempting them from liability on 
their contracts. Even union members approve such liability by a large 
majority. 

The law requires all union officers to file affidavits that they are not 
Communists, or members of any organization that believes in or teaches 
the overthrow of the United States Government by force or by any illegal 
or unconstitutional methods. There is a penalty on any such officer who 
files a false affidavit. This would seem an effective way of getting rid of 
Communist officers in American unions. A desire to get rid of these of- 
ficers has been often expressed by union leaders, and is certainly shared 
by an overwhelming majority of union members. The opposition of union 
leaders to the filing of such affidavits raises a serious question in the good 
faith of their protests against Communist-controlled unions. 


Wagner Act Rewritten 


The Wagner Act is rewritten to eliminate injustices, and made the 
act a two-way street. Up to now it has been entirely a weapon against the 
employer. The new act prescribes unfair labor practices on the part of 
unions, but without modifying in any way the existing restrictions on em- 
ployers. Thus, it is provided that a union cannot coerce an individual 
employee into joining a union or staying away from his job. Unions are 
required to bargain collectively. Secondary boycotts and jurisdictional 
strikes are made unfair labor practices. So, also, the forcing of an em- 
ployer to discharge a man without cause. 

The one-sided nature of the Wagner Act has long been recognized. 
There is no reason why it should not operate against improper activities 
by unions as well as by employers. The principal beneficiaries, incidental- 
ly, will be the individual union members who are protected against the 
arbitrary acts of their officers. 

The act is also amended by separating the prosecuting and judicial 
functions of the National Labor Relations Board. In the hearings in 1939 
I was impressed by the complete injustice of any procedure where the 
same man or men initiate the prosecution, conduct the trial, and pass 
judgment on its results. The new act gives the general counsel charge of 
initiating and pressing prosecution for unfair labor practices and confines 
the Board to judicial action. Furthermore, in reviewing that judicial 
action, the Federal courts are given a wider power than they have today. 
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The Supreme Court has held that almost no action of the Board could be 
reversed under existing law. The new act, while it gives preponderant 
weight to the Board’s decision, permits the courts to examine the entire 
record to see whether it offers substantial evidence to support the Board. 
No man with an impartial mind and a respect for justice could criticize 
the action that has been taken. 


Union Political Contributions 


The act continues the present provision which prohibits unions from 
contributing to political campaigns when Federal offices are involved, and 
adopts the provision that unions shall not make expenditures for such 
political campaigns. A tremendous furore has been stirred up on the 
ground that this interferes with freedom of speech. Of course, there is 
nothing whatever in the act which prevents union officials from taking 
part in political campaigns and expressing their opinions of candidates as 
violently as the laws of libel will permit. The law has long prohibited cor- 
porations from making contributions, and it was always supposed that 
this also prevented the expenditure of corporate funds directly in elec- 
tions through the publication of advertisements or pamphlets. The law 
simply subjects unions to exactly the same limitation as corporations. 
Unions are formed for certain specific purposes, and one of them is not to 
support or oppose candidates for office when there is almost certainly a 
difference of opinion among the union’s own members. Dues paid by 
union members are paid for union purposes by members of all parties and 
friends of all candidates, and they are not paid for the purpose of pro- 
moting the interests of those candidates whom the union officers happen 
to favor. 

It is suggested that the publication of a union newspaper might it- 
self be a violation of the new act. The legislative history in Congress 
shows that this was not the intention. If the act is in any way ambiguous 
in this regard, I should favor an amendment making it clear that the act 
did not intend to affect any bona fide newspaper, even if the subscrip- 
tions are paid for out of union dues. But the act certainly is intended to 
prevent funds contributed for union purposes from being used to defeat 
or elect Members of Congress. It does not prohibit the setting up of po- 
litical organizations sponsored by unions, such as the CIO-PAC, but 
their funds must come from those who believe in their political princip- 
les, and must not be coerced from every union member. 

The act sets up a new impartial mediation service with a national 
labor-management panel of 12 men. More responsibility is given to this 
service to prevent strikes before they occur. A 60-day waiting period is 
prescribed, but if negotiations are opened 60 days before the end of the 
contract, the waiting period need not extend beyond the expiration of the 
contract. 

Strikes by Government employees are forbidden. This is no change 
in the existing law. It is considered that men who choose to work for the 
Government give up their right to strike. 

Limitations are placed on the check-off and the creation of welfare 
funds. Contracts providing for the check-off or for welfare-fund pay- 
ments divert from the individual employee the money which his labor 
has earned, and places these funds in the hands of the union leaders. 
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Consequently, admitting the desirability of these practices, there should 
be some regulation to limit the practice and prevent abuse by union lead- 
ers. The act simply requires that welfare funds created by direct pay- 
ments from the employer to the union be trust funds for the benefit of, 
and enforceable by, each individual employee, and that his rights be 
definitely stated in the agreement. It also requires employer participation 
in the management, and independent audits of the fund. The provision 
is, in effect a stopgap provision until a more complete study can be made 
of the whole subject of welfare funds in particular industries and their 
relation to the national social-security system. In the meantime, we do 
not desire to give union officers huge sums to be dispensed at their dis- 
eretion for anything they may choose to call welfare, or permit them to 
favor some employees or classes more than others. The check-off pro- 
vision merely requires that check-offs be authorized in writing, which is 
the usual provision today. Seventy-four percent of union members favor 
such a limitation. 

The act contains a provision tq deal temporarily with strikes or lock- 
outs affecting an entire industry or a substantial part thereof which im- 
peril the national health or safety. It permits the President to appoint 
a board of inquiry, and then obtain an injunction effective for 80 days. 
During that period, the mediation service attempts to settle the dispute 
and finally holds an election on the best offer made by the employer. 

It is quite true that this proposal limits the right to strike contrary to 
the general principles in which I believe. It was felt, however, that where 
the national health or safety were threatened, it was not unreasonable to 
ask employers and employees to continue the status quo for 80 days until 
every possible effort for settlement had been made. 

The public generally demands a much more extensive prohibition 
against the right to conduct national strikes. I don’t believe they realize 
how much the freedom to strike is necessary to a free economy. If the 
right to strike is taken away, something must be substituted for it, com- 
pulsory arbitration or Government fixing of wages. Once the Govern- 
ment undertakes to fix some wages, it will probably go on to fix all wages. 
Once it fixes wages, it must fix prices, and we move rapidly toward a 
totalitarian state in which there is no longer a free competitive economy. 

But it is said, what will happen if a national strike paralyzes our 
economic system? My answer is, in the first place, that it has not done 
so yet, and that voluntary methods in the end have succeeded and prob- 
ably will sueceed in preventing such strikes or ending them before serious 
damage occurs. If we do have something in the nature of a general strike 
or a strike in a particular industry which threatens the existence of the 
people, then we have what amounts to revolution. As the very last resort, 
I would support a special emergency act dealing only with the particular 
emergency, giving the Government power to seize facilities and operate 
them, call for volunteers, seize union offices and funds, and take every 
other effective measure necessary to preserve the people and the Govern- 
ment. But such a law is no proper part of a Labor-Relations Act. 

The act has not been written for the benefit of employers, except as 
they have suffered from the abuses of existing law. It has been written 
to abolish injustice, and to protect alike the employer, and the employee, 
and the public. 








Private Transportation 


By Epcar WATKINS * 


There is considerable doubt as to when a truck operation perform- 
ed by one not entirely engaged in transportation is governed by the 
Interstate Commerce Act. 

Part II of the Interstate Commerce Act dealing with operations of 
motor vehicles sets out in Section 203 the definition of the types of car- 
riers. Paragraph 14 defines a common carrier by motor vehicle as ‘‘a 
person which holds itself out to the general public to engage in trans- 
portation .. . for compensation.’’ Section 15 defines a contract carrier 
as ‘‘a person which engages in transportation for compensation other 
than that referred to in Paragraph 14.’’ Paragraph 16 defines ‘‘motor 
carrier’’ as including both common and contract carrier; and Paragraph 
17 defines a private carrier of property as a person not included in the 
terms ‘‘common carrier by motor vehicle,’’ or ‘‘contract carrier by mo- 
tor vehicle,’’? who transports ‘‘property of which such person is the 
owner, lessee or bailee, when such transportation is for the purpose of 
sale, lease, rent or bailment, or in furtherance of any commercial enter- 
prise.’’ 

It will be seen that the subsequent definitions are excluded from 
covering the prior definitions. Thus, it would appear that you must 
find that an operation is not that of a common carrier or a contract 
carrier, before it could be a private carrier operation. 


Attempt to Define Policy 


There was much confusion in the decisions of the Interstate Com- 
merce Commission, and the Commission (Division 5) in a decision in 
L. A. Woitishek Common Carrier. Application, 42 M.C.C., 193, attempt- 
ed to analyze and reconcile the prior decisions. In that case, the Com- 
mission established a general policy in the following language: 


‘*After careful consideration of the entire subject, we are con- 
vinced that we should continue as in the past to determine all issues 
of for-hire versus private carriage on the basis of the operator’s 
primary business. In so doing, we shall, of course, give appropriate 
consideration to the fact, when shown, that an operator receives 
compensation for transportation performed identifiable as such, 
but we do not think that such fact alone should be allowed to con- 
trol our decisions. Neither does it follow that an operator having 
a bona fide business other than transportation may not also be a 
earrier for-hire if it appears that any transportation which he per- 
forms is not primarily in furtherance of his non-carrier interest but 





* Mr. Watkins is an attorney-at-law, Atlanta, Georgia. (Reprinted by permis- 
sion—Transport Topics 2-2-48). 
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rather is performed with a purpose to profit from the transaction 
as such. In short, each case must be determined upon its own 
particular facts, and neither the receipt of compensation for trans- 
portation identifiable as such, nor the existing of some non-carrier 
business to which the transportation may be incidental is alone con- 
elusive.’’ (Pages 205-206. ) 


In applying that principle to the applicant’s business, the Commis- 
sion held that he was not shown to be either a common or contract car- 
rier, and recited the pertinent facts as follows: 


‘* Applicant has been in business for 12 years, during most of 
which period he conducted no important motor carrier operations. 
He has storage facilities at three separated points. Approximately 
60 per cent of his gross income comes from other than direct sales. 
His transportation charge, when transportation is furnished, is 
based on his actual cost experience without any profit added. On 
large orders, his transportation charge may be substantially below 
his anticipated cost.’’ (Page 206.) 


District Court View 


Subsequent to this case, the ICC requested an injunction to prohibit 
the Jamestown Sterling Corporation from operating as a for-hire car- 
rier without a certificate. This case was decided by the U. S. District 
Court for the Western District of New York, and is reported in 65 Fed. 
Supp., 121. In that ease, the defendant manufactured and sold furni- 
ture. It was sold f.o.b. customer’s warehouse and the cost of delivery 
was added to the sale price. The gross sales amounted to $940,000, and 
the receipts from transportation were $19,000. The court referred to 
the Woitishek ease, and said in connection therewith: 


‘The Commission in the case cited concluded that neither of 
the above-mentioned tests was conclusive, but that the feature of 
the primary business must always be a basis for decision and could 
not be ignored in favor of the compensation test, but that both must 
be taken into consideration.”’ 


The evidence indicated that the defendant used its own vehicles 
when Anderson’s (a for-hire carrier) vehicles were not available, and 
that his charges were similar to Anderson’s charges. In conclusion, the 
court said : 


“It seems therefore that this case must be decided adversely 
to the defendant, upon the ground that the charges for transporta- 
tion were fixed by the rate charged by Anderson and not with re- 
gard to actual cost. Were these charges limited to the actual cost 
of transportation a different question might be presented.’’ (Page 
2153.) 
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Schenley Distillers Cases 


Schenley Distillers Corporation, Motor Division, Inc., applied for 
a contract carrier permit, and upon hearing took the position that it was 
a private carrier, and not subject to the Act. This case is reported in 
44 M.C.C.171. The applicant was a subsidiary of Schenley Distilleries, 
and hauled commodities only for affiliated companies. In holding that 
this applicant was a for-hire operator, the Commission said: 


** As seen, applicant’s primary, and in fact only, business is the 
transportation for compensation of property none of which is owned 
or leased by it.’’ 


The Commission refused to look through the corporate fiction, and 
the District Court upheld the Commission in Schenley Distilleries Cor- 
poration vs. United States, 61 Fed. Supp., 981, where the court said: 


‘*The plaintiffs urge that Motor Division does not conduct its 
business ‘for compensation’; that implicit in ‘compensation’ is a 
profit motive and that this is completely absent in the case of Mo- 
tor Division. We do not agree that ‘compensation’ as used in the 
statutory definition necessarily involves an element of profit. On 
the contrary it may under some circumstances involve merely re- 


imbursement for expenses of operation.’’ (61 Fed. Supp., 987- 
988.) 


That case was later carried to the U. 8. Supreme Court, and is re- 
ported in 326 U. S., 432 (90 L. Ed., 181), and the Supreme Court affirm- 
ed this action on the basis that the courts were correct in not looking 
through the corporate fiction to determine that the transportation com- 
pany was in fact the owner of the goods transported. 

Section 1(b) of the Interstate Commerce Act provides that the 
act shall apply to common carriers engaged in the transportation of oil 
by pipe line from one state to any other state. In Champlin Refining 
Co. v. U. 8. & 1.€.C., 320 U. 8., 29 (91 L. Ed., 9), the question before 


the court was whether the appellant was subject to the Act. As to the 
facets, the court said: 


‘‘Champlin contends, however, that the ‘transportation’ men- 
tioned in the Act does not refer to the carriage of one’s own goods. 
The District Court has found that Champlin is the sole owner of 
the products transported through its pipe line; it has never trans- 
ported, offered to transport, or been asked to transport any prod- 
ucts belonging to any other company or person.’’ (P. 11, L. Ed.) 


In support of its conclusion, the court reasoned as follows: 


‘*While Champlin technically is transporting its own oil, manu- 
facturing processes have been completed ; the oil is not being moved 
for Champlin’s own use. These interstate facilities are operated to 
put its finished products in the market in interstate commerce at the 
greatest economic advantage. 





tra 
ly | 











MARCH, 1948 475 





‘‘Examination of Champlin’s pricing methods supports the view 
that appellant is engaged in transportation even though the products 
are still its own when moved. The District Court found that price 
at the terminal points includes f.o.b. price at the Enid Refinery and 
an additional sum called a differential. The differential is the through 
railroad freight rate from Enid to the final destination (usually the 
purchaser’s place of business) less the carrying charges from the pipe 
line terminal to final destination. The District Court found, how- 
ever, that competitive and other conditions ‘sometimes cause depar- 
tures from the prices arrived at in accordance with the formula above 
described.’ Appellant states that as to some deliveries ‘rail rates were 
used merely as a basis for calculating a delivered price, not as a 
charge for transportation.’ Even so, and even though departures 
from the calculated differential are substantial and frequent, we 
think this practice points up a significant distinction from the Uncle 
Sam ecase.”’ (P. 12, L. Ed.) 


There is now before the Commission on exceptions the application of 
the Lenoir Chair Co., MC-96541, which involves the application of that 
company for a certificate or permit and contention of that company that 
it is not operating for hire. That company is primarily engaged in manu- 
facturing and selling furniture. The exact basis for the charges it makes 
on transportation is not shown, but it apparently closely follows the for- 
hire carriers’ rates. However, the evidence shows that the truck operation 
is operated at a loss. In this case, it is probable that the Commission will 
be forced to revise its thinking. 

Does the primary business test fail if there is a ‘‘profit motive?’’ Is 
the ‘‘profit motive’’ sufficient if there is no profit? Does the primary 
business test fail if charges are related to for-hire carrier charges? In 
discussing the legislation which resulted in the Motor Carrier Act, the 
late Joseph B. Eastman, then Federal Transportation Coordinator said : 


‘‘So far as regulation is directed against private and contract 
operators, it should be for the chief purpose of protecting the com- 
mon carriers against unfair and demoralizing competition. In the 
legislation which is here proposed, the effort has been to follow this 
principle.’’ (Hearings on S. 1629, 74th Congress, 1st Session, p. 69.) 


Is not the real test whether the company is trying to substitute its 
transportation for what is usually public transportation, at approximate- 
ly the same cost to its customers ? 
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BOOK REVIEW 
By Gites Morrow, Editor-in-Chief 
Selected Papers and Addresses of Joseph B. Eastman, 1942-1944 


In an era which may well come to be known, in literary history, as 
the ‘‘autobiographic age’’ it is to be expected that enthusiasm for books 
that chronicle history in this fashion may wane. However, it is certain 
that one book which has recently made its appearance will not suffer from 
the competition. The book, which will be a ‘‘must’’ among those con- 
cerned with transportation, and of great interest to the thoughtful and 
studious from all walks of life, is entitled ‘‘Selected Papers and Addresses 
of Joseph B. Eastman, 1942-1944.’’ Edited by G. Lloyd Wilson, Pro- 
fessor of Transportation and Public Utilities, University of Pennsylvania, 
the volume is published under the auspices of the Joseph B. Eastman 
Foundation at Amherst College. (Simmons-Boardman Publishing Cor- 
poration, $4.00). 

The collection of fifty addresses and papers which the book contains 
is, in the larger sense, a ‘‘grass roots’’ history of a time of great peril. 
In such a sense it is history uncolored by retrospect. These words of Mr. 
Eastman also constitute a record of the most monumental accomplish- 
ment in transportation that the world has witnessed up to this time. To 
many, however, the greatest appeal of the book will come from the fact 
that it depicts a chapter in the life of a great man, affording a glimpse of 
his character, his vision, and his indefatigable energy and devotion to 
cause. 

In his foreword to the book Dr. Wilson explains the object of collect- 
ing these addresses in a single volume as three-fold: ‘‘first, to present, 
through the eyes of one in a singular vantage point, the importance of 
transportation in a time of gravest national emergency ; second, to enable 
the reader better to understand the complex relationships between trans- 
portation, industry, commerce and the conduct of a global war; and third, 
to afford an opportunity to catch a glimpse of the devotion to the public 
service of this giant among public servants.”’ 

This volume, which presents the principal addresses made by Mr. 
Eastman while he occupied the office of Director of the Office of Defense 
Transportation, is to be followed, according to the foreword, by other 
volumes in which will be presented his addresses as Federal Co-ordinator 
of Transportation, his testimony before committees of Congress, and his 
important opinions in important cases before the Commission. 

In reading these fifty-odd major speeches, all delivered in the short 
space of two busy, war-time years—in noting the proximity of their dates, 
the versatility of their approach to the subject and the simplicity and 
power of their language, one is impressed with the tremendous zeal and 
energy with which Mr. Eastman discharged the heavy duties imposed 
upon him. Vested with great power, he preferred to preach and to sell 
the doctrine of voluntary cooperation. 
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The theme of the addresses delivered during the early days of the 
war was educational. He strove to acquaint the carriers and the public 
with the aims and purposes of his office—to dispel any idea that the ODT 
was created as a substitute for private initiative or that his powers would 
be exercised in a dictatorial manner. As the war progressed, and as the 
situation became more grave, bringing about the necessity for orders and 
regulations, a firmer note came into the talks, but Mr. Eastman continued 
to preach the doctrine of cooperation and of partnership in a joint effort, 
explaining the necessity for drastic measures and counseling sacrifice and 
greater effort. 

An extraordinary ability to grasp fundamentals, and to view each 
phase of the problem in its proper relation to the total picture, is revealed 
by these addresses. No one realized better than Mr. Eastman that the 
most herculean efforts on the part of the management and employees of 
the carriers themselves would fall short of accomplishing the task if there 
was a defection in any substantial element contributing to the total ac- 
complishment. Thus, while he exhorted the carriers and the men, bestow- 
ing praise and criticism according to their due, he did not neglect other 
elements of the problem. He talked to the shippers, to the warehousemen, 
to the private car owners, to the taxicab operators, to the farmers, the 
trade associations, the petroleum industry, and to Government. 

Mr. Eastman’s famous twelve point primer on administrative tribun- 
als is ineluded in the book. Also included is Mr. J. Carter Fort’s eloquent 
tribute to Mr. Eastman rendered on the occasion of the testimonial dinner 
sponsored by the District of Columbia Chapter of the Practitioners’ As- 
sociation in honor of Mr. Eastman on the completion of twenty-five years 
of service as a member of the Interstate Commerce Commission. 
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ANNUAL MEETING 


At a session on March 3, 1948, the Executive Committee decided 
that it would be to the best interest of the Association to forego the 
Annual Meeting this year. 





INTERNATIONAL PETROLEUM EXPOSITION ANNOUNCES SHOW 


The International Petroleum Exposition has announced plans for 
the 1948 oil exposition to be held May 15-22, 1948 on the exposition’s 
grounds in Tulsa, Oklahoma. The exposition, a nonprofit institution, 
anticipates an attendance of a quarter of a million people to view the 
exhibits of what it describes as ‘‘the world’s greatest oil show.’’ Ad- 
vance literature states that representation by foreign countries is expect- 
ed to exceed that of the 1940 show when 28 foreign countries participat- 
ed. 





COMMITTEE APPOINTMENTS 


In listing the various Committees of the Association in the January 
1948 issue of the Journal, inadvertently we omitted the Committee on 
Membership. We apologize, and list below the names of the personnel 
of this important Committee. 


Membership Committee 


Mr. R. A. Cooke, (B), Chairman, Manager, Traffic Department, 
American Newspaper Publishers’ Association, 370 Lexington Avenue, 
New York 17, N. Y.; Howard M. Waybright, (B), 250 Stuart Street, 
Boston, Massachusetts; W. F. King, (B), T. M., Baltimore Porcelain 
Steel Corporation, P. O. Box 928, Baltimore 3, Maryland; V. Henry 
McLean, (B), A.G.F.A., The Pennsylvania Railroad, 810 Pennsylvania 
Station, Pittsburgh 22, Pennsylvania; J. M. Bulluck, (B), T. M., Albe- 
marle Paper Manufacturing Company, Richmond, Virginia; Edgar 
Watkins, Jr., (A), 214 Grant Building, Atlanta 3, Georgia; J. E. 
Marks, (A), 145 East High Street, Lexington 4, Kentucky; Lee J. Qua- 
sey, (A), National Livestock Producers Association, 139 North Clark 
Street, Chicago 2, Illinois; L. E. Luth, (B), Director of Traffic, Nation- 
al Battery Company, E1201 First National Bank Building, St. Paul 1, 
Minnesota; George W. Holmes, (A), Missouri Pacific Railroad, 20th 
Floor Missouri Pacific Building, St. Louis 3, Missouri; Sam B. Short, 
(B), Division T. M., Standard Oil Company of New Jersey (Louisiana 
Division), P. O. Box 1431, Baton Rouge 2, Louisiana; Ed. P. Byars, 
(B), 115 East 9th Street, Ft. Worth, Texas; W. W. Anderson, (B), 
1009-17th Street, Denver 2, Colorado; Harold W. Ansell, (B), G.T.M., 
Utah-Idaho Sugar Company, Box 2010, Salt Lake City 13, Utah; Albert 
E. Stephan, (A), Central Building, Seattle, Washington; Marvin Hand- 
ler, (A), 465 California Street, San Francisco 4, California. 
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COMMISSION TRANSFERS SECTION OF ACCOUNTS, BUREAU OF MOTOR 
CARRIERS, AND COST SECTION OF BUREAU OF TRANSPORT 
ECONOMICS & STATISTICS TO BUREAU OF ACCOUNTS 


The Commission, by an order dated March 1, effective March 7, 
1948, has transferred the Section of Accounts of the Bureau of Motor 
Carriers, as well as the Cost Section of the Bureau of Transport Econo- 
mics and Statistics to the former Bureau of Accounts, which has been 
changed to ‘‘Bureau of Accounts and Cost Finding.’’ 

The transfer and merger of functions was accomplished by an 
amendment to the Commission’s General Rules and Regulations, Par. 
0.11(a) (49 C.F.R. 1946). Paragraph (a) of such regulations is amend- 
ed by changing the heading from ‘‘Bureau of Accounts’’ to read 
“Bureau of Accounts and Cost Finding,’’ and by deletion of the words 
“except motor carriers’? from that section. Paragraph (a)(2) is 
changed to read Paragraph (a)(3) and a new Paragraph (a) (2), read- 
ing as follows is inserted : 


(2) Section of Cost Finding. This section is engaged in the prepa- 
ration of studies and analyses of the costs of transportation 
for the various types of carriers subject to the Commission’s 
jurisdiction and participates in numerous rate cases before the 
Commission involving such costs. 


Paragraph (i) (2) (i) ‘‘Section of Accounts’’ is eliminated. Para- 
graph (n)(2)(vi) ‘‘Cost Section’’ is also eliminated from the regula- 
tions. 





RAILROAD REORGANIZATION BILL—THE MAHAFFIE BILL 


The Senate, on February 26, passed by a voice vote H. R. 2298, the 
Railroad Reorganization Bill, which was favorably reported out of the 
Interstate and Foreign Commerce Committee of the Senate on February 
18. This bill, without the amendments, had passed the House on June 
19, 1947, but has now been returned to the House of Representatives 
for action on the Senate amendments. 

This bill, as amended by the Committee, would amend Part I of the 
Interstate Commerce Act by adding after Section 20a a new Section 
20b to permit any railroad experiencing temporary difficulty in meeting 
maturing obligations and in paying either principal or interest on its 
outstanding debt, to alter or modify any provision of any class or classes 
of its securities as defined in Section 20a, or any provision of any in- 
strument to which any class of the carrier’s securities shall have been 
issued or by which any class of its obligations is secured. The bill ex- 
cludes from its provisions equipment trust certificates, evidences of in- 
debtedness secured by equipment and instruments pursuant to which 
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equipment trust certificates or such evidences of indebtedness have been 
issued or by which they are secured. 

Applications to alter or modify must be filed with the Interstate 
Commerce Commission. Approval by the Commission may not be 
granted unless assent to the proposed modification has been given by at 
least 75 per cent of the holders of the principal amount outstanding of 
each class of securities so affected. 

Under certain conditions the provisions of this bill, as amended, 
are made available to carriers in reorganization under Section 77 of the 
Bankruptcy Act, or in equity receivership. 

The House disagreed to the Senate Amendments and requested a 
conference. The following conferees have been appointed. 


Senate House 


’ 


Senators Reed, Hawkes and Myers Congressmen Wolverton, Hall 
(Leonard W.), Gillette, Bul- 
winkle, and Harris. 





A New Book 
FREIGHT RATE APPLICATION 


By GuENN L. Sunn, Examiner, 
Interstate Commerce Commission. 


Reviewed By O. L. Monunpro, Hearing Examiner. 


This new book supplies a real need that has been recognized in 
transportation circles for many years. It presents a concise and prac- 
tical analysis of freight tariffs and rates with appropriate explanations 
and illustrations of their application under section 6 of the I. C. Act, 
as that section has been construed by the Courts and the Commission. 
Railroad tariffs and rates are discussed, but many of the rules and 
principles are also applicable to tariffs containing rates by motortruck 
and water. 

This book defines and classifies the various kinds of freight rates 


contained in tariffs, explains the rules of priority (which fix the order 


in which rates are applied), discusses important tariff rate-making rules, 
and explains and illustrates the application of special and general rules 
of tariff interpretation. The discussions concerning the Delmar prin- 
ciple, the reasonable route doctrine, different forms of tariff routing, 
and the correct method of determining the lowest combination rate 
should be of special interest to practical traffic people. 

The author has stated in his own language, rather than in the 
technical language of the decisions, the shippers’ as well as the earriers’ 
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rights under the tariffs. About 100 decisions are cited in footnotes. 
This book should be of interest not only to shippers, Practitioners, and 
Traffic Officials in the adjustment of controversies concerning the ap- 
plicable rates in given situations, but it should be of practical and daily 
use to tariff and rate employees of shippers and carriers in their routine 
work of determining the applicable rates under tariffs on file with the 
Interstate Commerce Commission. 

It is evident that the author has exercised great care in selecting 
his material. The book has been reduced to the real essentials by elimi- 
nating technical discussions and statements of fact which appear in 
decided cases. It should appeal to all busy traffic people who have 
occasion to consult freight tariffs. (The book is published by Simmons- 
Boardman Publishing Corporation, 30 Church Street, New York City— 
160 pages, illustrated, $3.50) 





COMPARATIVE TABULATION—FEDERAL TRANSPORT LAW 


Size 12 x 12—about 300 pages. Will be available probably some- 
time in April. There will be a limited number of copies for sale by the 
TAA. 

This tabulation is being prepared to assist the House Committee on 
Interstate & Foreign Commerce under House Resolution 153. 

If you are interested address Transportation Association of America, 
105 West Adams Street, Chicago, Illinois. 








Rail Transportation 
By A. Rea Wuuuiams, Editor 


FINANCE MATTERS 
Wisconsin Central Railway Reorganization 


In F. D. 14720—Wisconsin Central Railway Company Reorganiza- 
tion Division 4 of the I. C. C. has entered an order reopening the pro 
ceeding for further hearing for the purpose of considering a revision of 
the formula to be used for segregation of earnings among the several 
mortgage divisions of the debtor’s railroad as a basis for allocation of 
new securities to the respective classes of the debtor’s secured creditors. 





Wheeling & Lake Erie Stock—-NKP Control 


In Finance Dockets 15181 and 15685—Wheeling & Lake Erie Rail- 
way Company Control, Division 4 of the I. C. C. has issued an order, dated 
January 27, 1948, authorizing the Nickel Plate to present for redemption 
and retirement the 16,458 shares of preferred stock of the Wheeling & 
Lake Erie which it now owns. 





FORMAL MATTERS 
Government Reparations Cases 


In a brief filed with the Interstate Commerce Commission on Feb- 
ruary 2, 1948 by counsel for the railroads, the contention is made that 
counsel for the Justice Department is attempting to prevent the Commis- 
sion from considering basic facts concerning rates charged the Govern- 
ment by the railroads during the War period. Among other things, the 
brief states that counsel for the Justice Department is ‘‘determined to 
prevent consideration by the Commission of the disastrous consequences 
which would result to the American railroads if these attacks were to 
succeed, and they pursue that course notwithstanding the Commission’s 
ruling of October 29, 1947, that evidence of the financial impact of these 
cases upon the carriers is material to the decision of the complaints. 

‘‘The present motion seeks to strike from the record the showing as 
to rates available to and paid by the government, so that the Commission 
would be powerless to consider or weigh that evidence when it makes its 
ultimate decision. To the same end, counsel for the complainant are at- 
tempting to deny defendants the right to offer at an oral hearing evidence 
deemed by the defendants to be of the greatest importance in defense of 
these cases.”’ 

The brief, in further comment upon the railroad rate structure, states 
that ‘‘Throughout that period (wartime) the most important factor at 
all times was the ability of the railroads to maintain a sound transporta- 
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tion system adequate to handle the unprecedented wartime demands and 
the quantity of actual revenue from transportation of government traf- 
fic, after all deductions, was an ever-present and necessary consideration 
in determining the adequacy of the revenues and rates.’’ 





Bush Terminal R. R. Switching Charges 


On February 2, 1948 the I. C. C. ordered the Bush Terminal Railroad 
to cancel, by March 5, 1948, a tariff that would have increased charges for 
switching of traffic between points on its line in the Bush Terminal, Brook- 
lyn. The I. C. C. heard the case jointly with the Public Service Commis- 
sion of New York. 

The Railroad, in a tariff suspended in April of 1947, distinguished 
between what it called ‘‘true switching,’’ where there had been or would 
be a road-haul movement, and ‘‘ false switching,’’ where the traffic moved 
only between points on its line, as between a tin can manufacturing plant 
and a packing plant. For the latter, which now pays $8.25 a car as against 
$5.50 a car on traffic that has or will have a road-haul movement, the 
Terminal Railroad would have substituted a charge of 6 cents for each 
100 pounds. 

The I. C. C. said the Terminal company had for years considered such 
movements switching rather than local line-haul movements, and issued 
only switching tickets for them, and that some shippers had located on or 
near the Terminal company’s rails on the assurance such service would 
he performed at the old charge of $8.25 a car. 





Transportation of Explosives 


In Docket 3666—Regulations for Transportation of Explosives and 
Other Dangerous Articles, Division 3 of the I. C. C. has entered an order 
dated February 3, 1948, amending existing regulations in a number of 
instances. The following is quoted from the amended regulations: 


‘“‘Superseding and amending par. (5) (2), see. 589 (position in train of 
cars containing explosives), order October 27, 1947, to read as follows: 


**(f)(2) In a freight train or mixed train either standing or dur- 
ing transportation thereof, a car placarded ‘Explosives’ must not be 
handled next to: 


1. Oceupied passenger car, other than gas handlers accompanying 
shipment. 

Occupied combination car, other than gas handlers accompanying 
shipment. 

Car placarded ‘Dangerous.’ 

Engine. 

Car placarded ‘Poison Gas.’ 

Wooden under-frame car. 

Loaded flat car. 

Open-top car when any of the lading extends or protrudes above 
or beyond the ends or sides thereof. 


DIP Om so fo 
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9. Car equipped with automatic refrigeration of the gas-burning 
type. 
10. Car containing lighted heaters, stoves, or lanterns. 
11. Car loaded with live animals or fowl, occupied by an attendant. 
12. Occupied caboose (Except as permitted in Section 589 (i) (1) ).”’ 





Less-Than-Carload—Rates and Charges 


In Ex Parte No. 73—Regulations for Payment of Rates and Charges 
the Commission, upon further consideration of the record and of joint 
petition for further hearing filed by the M-K-T Railroad and Texas and 
Pacific Railway Company, has ordered the proceeding reopened for fur- 
ther hearing as to the credit regulations on rail less-than-carload traffic. 





Ex Parte No. 166, Increased Rates, 1947—DMissouri 


Effective February 4, 1948 the Public Service Commission of the 
State of Missouri permitted tariffs to become effective containing the 
increases, to the same extent and in the same manner, as authorized by 
the I. C. C. in its order dated December 29, 1947, in Ex parte 166—In- 
creased Freight Rates. 





LEGISLATION 


H. R. 5474, was introduced by Representative Wolverton of New 
Jersey (on February 19, 1948) proposing several amendments to the 
Interstate Commerce Act, as amended. 

H. R. 5476, was also introduced by Representative Wolverton (on 
February 19, 1948) to provide for the continuation of the transporta- 
tion services of the Inland Waterways Corporation, for the disposition 
of its property and other interests, and for other purposes. 





Fair Labor Standards Act—Proposed Amendments 


Senator Thomas, of Utah, for himself and Senators Pepper, Chavez, 
Green, Magnuson, McGrath, Murray, Myers, Taylor and Wagner has 
introduced in the Senate S. 2062, to provide for the amendment of the 
Fair Labor Standards Act of 1938. 

If enacted into law, the bill would raise the minimum wage to 75 
cents an hour 120 days after its enactment, and would again put into 
operation the procedure of the original Act whereby industrial commodi- 
ties may raise the minimum wage to $1.00 per hour where this is found 
advisable. The bill would also broaden the coverage of the minimum 
wage and over-time provisions by extending them to workers engaged 
in any activities affecting interstate or foreign commerce. The bill 
would also directly prohibit the employment of children in commerce or 
in the production of goods for commerce, and would narrow the agri- 
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cultural exemptions of the child labor provisions. The definition of 
‘“‘wage’’ would be changed to exclude the cost of food and lodging in the 
calculation of minimum wages for seamen and dining car employees. 

Representative McCormack has introduced H. R. 5249, and Repre- 
sentative Holifield has introduced H. R. 5268, identical bills, to provide 
for the amendment of the Fair Labor Standards Act of 1938 so as to 
increase the minimum wage to 75 cents an hour as well as to broaden 
the coverage of the application of the law. 





Department of Transportation 


Senator Homer E. Capehart (R. of Ind.), Chairman of the Inter- 
state and Foreign Commerce Committee subcommittee which will con- 
duct hearings on the Capehart Bill, 8.1812, to create a, Department of 
Transportation, has scheduled hearings on the bill for March 9. The 
first series of hearings will continue through March 10 and 11. Dur- 
ing the opening sessions Government witnesses will be heard. 

Following a recess after the first series of hearings another series 
will be held for industry witnesses. A third series of hearings will be 
conducted shortly thereafter for labor organization witnesses and a 
fourth hearing for other interested persons will bring the public hear- 
ings to an end. 

Serving with Senator Capehart on the subcommittee are Senators 
Clyde M. Reed, Owen Brewster, Edwin C. Johnson and Ernest W. Me- 
Farland. 





MISCELLANEOUS 
Freight Car Construction Program 


Secretary Harriman has announced that the Department of Com- 
merce, the steel industry and the railroad freight car manufacturers 
have reached an agreement under the voluntary allocation program for 
the production of 10,000 freight cars per month. He explained, how- 
ever, that since the freight car production was approaching the 10,000 
a month rate in December, the new agreement will not require a greater 
rate of steel use than is in effect at the present time. 

The Secretary said that the Department of Commerce is now study- 
ing ways to step up the freight car production beyond the 10,000 a 
month figure. He said, also, that he had had a meeting with the AAR 
Board of Directors to work out voluntary programs to defer mainten- 
ance and repair work requiring steel. 

ODT Director Johnson, after his discussion with President Truman 
on February 3, in conversation with newspaper correspondents expressed 
the view that the car shortage will continue ‘‘indefinitely.’’ It was his 
opinion that even if the construction of 10,000 cars a month were reached 
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this year until October, 1948, the railroads would only have approxi- 
mately the number of cars they had during 1946. This situation, ac- 
cording to Col. Johnson, is due to the steel shortage. In December 1947 
the car building industry, he said, failed to reach the 10,000 car goal by 
less than 200 cars. He also said that production did not reach 9,000 in 
January. 





Hot Cargo Picketing Held Illegal in California 


Picketing of a railroad not directly involved in a strike, to prevent 
it from carrying products of struck lumber mills, known as ‘‘hot cargo,”’ 
is illegal, under a decision of the California State Supreme Court up- 
holding a lower court injunction against the Lumber and Sawmill 
Workers Union, an affiliate of the American Federation of Labor. 

The injunction was granted by the Sonoma County Superior Court 
in October, 1946, after pickets had sought to stop trains of the North- 
western Pacific Railroad during a strike in the northern California red- 
wood mills. The strike is continuing after more than two years, although 
the mills are operating. 

Justice Jesse W. Carter in the unanimous opinion stated it was the 
duty of a common carrier, under the state constitution, to accept freight 
for transportation without discrimination. 

“*It is true that the publicizing of labor disputes by picketing has 
been identified with the constitutional guarantee of freedom of speech, 
press and assembly,’’ he wrote. ‘‘Such identification, however, does not 
free picketing from all restraint. 

‘‘And it appears to be settled that injunctive relief against picket- 
ing is available where the objects sought to be achieved, or the means 
used to achieve it, are unlawful.’’ 





Railroad Anti-Trust Suit—Lincoln 


On February 3, 1948, Government attorneys agreed to dismiss 
thirty-four individuals as defendants in the railroad anti-trust suit in the 
United States District Court at Lincoln, Nebraska. Those dismissed 
were cleared because of lack of evidence. This leaves approximately 40 
individuals and 47 railroads charged with conspiring to restrain trade 
and commerce. 





O. D. T. 


The ODT announced on February 3, 1948 the issuance of General 
Permit ODT 18A, Revised-28C, dated February 2, 1948, authorizing the 
transportation of Bermuda or Spanish-type onions in carloads of not 
less than 30,000 pounds, when the origin point is in the States of Cali- 
fornia, Colorado, Idaho, Nevada, Oregon, Utah or Washington. This 
General Permit expires on June 30, 1948. 
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Tank Cars for Transportation of Emergency Shipments 


ODT Director Johnson announced on February 13, 1948 the is- 
suance of Special Allocation Order ODT R-3, Revised, which directs 
owners, operators, or other users of tank cars to make available in ac- 
cordance with directions received from the Office of Defense Transpor- 
tation, through its Agent Richard H. Lamberton, tank cars for the trans- 
portation of emergency shipments of kerosene or fuel oils certified to 
the Office of Defense Transportation by the authorized fuel conservator, 
administrator or similar official appointed by the Governor of a State. 

Colonel Johnson stated that requests for tank cars for such emerg- 
ency shipments have become so numerous that the issuance of a manda- 
tory order has become necessary. 





The ODT announced on February 16, 1948 the issuance of General 
Permit ODT 16C, Revised-1C, to become effective at 12:01 a.m., Febru- 
ary 20, 1948. The order relates to shipment of overseas freight. 

Special Direction ODT 18A-1, Amendment 9, relating to carload 
freight traffic, was issued February 17, 1948 and became effective on 
February 20. The amendment directs that asphalt, in bags, shall be 
loaded to a weight of not, less than 60,000 pounds; asphalt, in cartons, 
shall be loaded to a weight of not less than 80,000 pounds; asphalt in 
blocks weighing 400 pounds or more each, shall be loaded one tier high 
covering the entire floor space of the car; and asphalt in wooden barrels 
with open heads, capacity 40 gallons or more each, or weighing 400 
pounds or more each, shall be loaded one tier high covering the entire 
floor space of the car. 





Tank Car Agent Appointed 


Appointment of Richard H. Lamberton, as agent of the ODT to 
give spot relief in distressed areas for critically needed fuel oils, was an- 
nounced on January 27, 1948, by ODT Director Johnson. 

Special Allocation Order ODT R-3, issued and effective that day, 
authorizes Mr. Lamberton to: 


(1) Obtain suitable tank cars for transportation of fuel oils upon 
certification to him by the fuel conservator, administrator, or 
similar official appointed by the governor of a state, that an 
emergency exists with respect to such transportation. 

(2) Notify and make recommendation to the Director of the Office 
of Defense Transportation when the agent is unable to secure 
sufficient tank cars to carry out the authorization in (1) above. 


Mr. Lamberton’s office is at 1800 Builders Building, Wacker Drive, 
Chicago, Illinois. His telephone number is Central 4700. 
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PERSONALS 
ICC Assistant Traffic Bureau Director Appointed 


Appointment of Clarence H. Peck as Assistant Director of the Bu- 
reau of Traffic, was announced by the Interstate Commerce Commission 
on February 4. He succeeds the late Walter T. Hayes. Mr. Peck entered 
the service of the Commission in 1917 as a freight tariff examiner. In 
1925 he was appointed as an Examiner in the Bureau of Formal Cases, 
remaining in that position, except for several months in 1928, until 
November 16, 1935 when he was appointed to the position of Assistant 
Chief of the Section of Traffic, Bureau of Motor Carriers. Since Jan- 
uary 1, 1945, when the Section of Traffic of the Bureau of Motor Car- 
riers was merged with the Bureau of Traffic, he has served as Assistant 
to the Director, Bureau of Traffic. 





National Mediation Board Appointment Approved 


The Senate Labor Committee, on February 19, approved the nomi- 
nation of John Thad Scott, Jr., of Texas, as a member of the National 
Mediation Board. 





Middle Atlantic States Motor Carrier Conference makes Appointment 


Edgar Watkins, Atlanta and Washington, D. C., lawyer has been 
retained by the Middle Atlantic States Motor Carrier Conference as its 
attorney to fill a vacancy created by the death of Charles E. Cotterill of 
New York. Mr. Watkins will continue to act as attorney for the South- 
ern Motor Carrier: Rate Conference of which he has been general counsel 
from 1935 through 1945. 





REGULATIONS 
Fair Labor Standards Act—Board, Lodging, Etc. 


The Administrator of the Wage and Hour Division, Department of 
Labor, has issued new regulations respecting the reasonable cost of 
bvard, lodging and other facilities furnished to employees, so far as they 
come within the provisions of the Fair Labor Standards Act of 1938. 

The new regulations were made pursuant to the Portal-to-Portal Act 
of 1947 (Public Law 29—80th Congress, 1st Session) which makes inter- 
pretations of the Administrator, under certain circumstances, control- 
ling in determining the rights and liabilities of employers and employees 
in the courts. 





Income Tax Regulations—Amendments 


In order to correct certain minor miscellaneous errors in Regulations 
103 and Regulations 111, the Bureau of Internal Revenue has issued 
certain miscellaneous amendments which have been printed in the Feder- 
al Register of February 7, 1948. 
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STATISTICS 
Passenger Traffic Statistics 


The Bureau of Transport Economies and Statistics has issued State- 
ment No. M-250 showing passenger traffic statistics for the first ten 
months of 1947 as compared with the first ten months of 1946, compiled 
from reports representing 122 steam railways. The report shows a 
decline of 19.8% in number of passengers carried in the coaches and a 
decline of 32.5% in the number of passengers carried in sleeping cars. 
Revenues from passengers carried in coaches declined 23.1% and reve- 
nues from passengers carried in sleeping cars declined 34%. 





Railway Employment 


Excluding switching and terminal companies, Class I railways, at 
the middle of January 1948, had 1,317,912 employees, a decrease of 1.08 
percent compared with the middle of January 1947 and a decrease of 1.02 
percent compared with the middle of December 1947. According to pre- 
liminary figures, railway employment at the middle of January 1948 was 
129.1 per cent of the 1935-1939 average, according to figures recently 
released by the I. C. C.’s Bureau of Transport Economics and Statistics. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended February 21, 1948 
totaled 805,376 cars. This was an increase of 28,687 cars, or 3.7 per 
cent above the corresponding week in 1947, and an increase of 82,095 
cars, or 11.4 per cent above the same week in 1946. Loading of revenue 
freight for the week of February 21 increased 71,114 cars, or 9.7 per- 
cent above the preceding week, due largely to an improvement in weather 
conditions which have been interfering with railroad and industrial op- 
erations. 

Coal loading amounted to 192,207 cars, an increase of 20,670 cars 
above the preceding week, and an increase of 9,787 cars above the cor- 
responding week in 1947. 





Steam Railway Accidents 


The Bureau of Transport Economics and Statistics has issued a pre- 
liminary summary of steam railway accidents for the year 1947 as 
compared with the year 1946. In 1947 there were 66 passengers killed 
and 4,168 passengers injured in train and train service accidents. This 
compares with 103 passengers killed and 4,618 passengers injured in 
train and train service accidents in 1946. In 1947 there were 710 em- 
ployees killed and 35,715 employees injured while on duty as compared 
with 672 killed and 38,325 injured while on duty in 1946. 








Motor Transportation 
By Harry E. Boor, Editor 


Acting General Counsel, American Trucking Associations, Inc. 


Motor Carrier Industry Asks for Postponement of Hearing in 
Leasing Investigation 


Postponement of the hearing set for April 19 in Ex Parte MC-43, 
the I. C. C. investigation into the leasing practices of motor carriers 
and a review of proposed I. C. C. regulations governing such practices, 
has been requested by the American Trucking Associations, Inc. The 
move is in response to the recommendations of the special Truck Leasing 
Committee of A.T.A., which held its initial meeting in February to 
study the questions posed by the Commission’s order in Ex Parte MC- 
43. The Truck Leasing Committee is composed of representatives from 
all segments of the property motor carrier industry, and whose purpose 
is to develop an industry-wide program on the question of the leasing 
of motor vehicles. The motor carrier industry hopes to develop sound 
recommended practices which will correct abuses and other objects which 
are now claimed to exist. The American Trucking Associations, Inc., in 
requesting the postponement of the hearing, assured the Commission 
that the industry would have a definite program to submit which, in 
the end, would expedite the hearing. Should the Commission grant the 
postponement, the Committee hopes to hold meetings throughout the 
country with all types of motor carriers and thus develop a workable 
program for the Commission’s consideration when the hearings are 
held. Since the Commission’s order of January 9 ran only to motor 
common and ¢ontract carriers of property, the Committee in its letter to 
the Commission asks that private carriers likewise be named respondents 
in the proceedings in view of the fact that private carriers are also 
among the carriers who lease considerable motor carrier equipment. 





1. C. C.’s Judgment in ine Certificate Upheld by Three-Judge 
ourt 


The Interstate Commerce Commission’s power to exercise its expert 
judgment in authorizing additional transportation service to an area, 
even though such transportation may create competition to an existing 
and adequate carrier, was determined in an opinion handed down by a 
three-judge court in California. Cantlay and Tanzola applied for a 
Certificate of Public Convenience and Necessity to perform motor com- 
mon carrier transportation of petroleum and petroleum products from 
points in three California counties to three counties in Nevada and four 
in Utah. The original application had been filed in 1941, and has been 
constantly opposed by Lang Transportation Corporation, The Pacific 
Southwest Railroad Association, and the Union Pacific Railroad Com- 
pany. The Court found that Lang had enjoyed a virtual monopoly of 
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transportation of petroleum products by motor vehicle in interstate 
eommerce within the territory involved and that the Commission had 
previously found public convenience and necessity on the part of Cantlay 
and Tanzola. In reviewing this case in which the Commission had grant- 
ed the Certificate under Section 207(a) of the Motor Carrier Act, the 
Court pointed out that ‘‘the issue of public convenience and necessity 
is a matter peculiarly requiring the exercise of the Commission’s ex- 
pert judgment in the field of transportation’’ and ‘‘the law thereon is 
well settled.’’ It was the Court’s opinion that the Commission was not 
merely making a finding with respect to existence of certain facts, but 
was exercising expert judgment. 

The Court was concerned only with the question of whether there 
was full and fair hearing by the Interstate Commerce Commission, 
whether the findings were contrary to evidence, or if there were errors 
of law. The Court held in favor of the Commission on every point. 
The Court held: ‘‘It is clear, that under federal law, the carriers first 
in the field * * * do not enjoy a legal protection against competition 
subsequently arriving, and the Interstate Commerce Commission has 
power to authorize any number of different carriers to operate within 
the same territory.’’ 





Non-Lawyer Practice before the I. C. C. Endorsed by the Trucking 
Industry 


At hearings conducted by the Subcommittee of the House Judiciary 
Committee on H. R. 2657, ostensibly designed to regulate both lawyer 
and non-lawyer practice before federal agencies, two motor carrier 
industry representatives appeared on behalf of the practitioners. John 
V. Lawrence, Managing Director of American Trucking Associations, 
tcld the Subeommittee his appearance was ‘‘for the purpose of main- 
taining adequate safeguards to motor carriers by preserving as large 
a field of activity as is feasible and proper for non-lawyer practitioners 
before the Interstate Commerce Commission.’’ Dabney T. Waring, 
General Manager of Middle Atlantic States Motor Carrier Conference, 
emphasized the exceptional value of non-lawyer participants in rate 
cases either in company with, or exclusive of, the services of lawyers. 
Mr. Lawrence pointed out: ‘‘Technical requirements are not especially 
great in operating authority cases,’’ and further advised the Subcom- 
mittee that information concerning actual physical operations of motor 
carriers comprise important items which are frequently known only to 
the practitioner. Mr. Waring pointed out rather emphatically: ‘‘We 
think that the special character of litigation before the Interstate Com- 
merce Commission should be recognized and that the Commission should 


be allowed to continue to decide for itself who should be allowed to prac- 
tice before it.’’ 





1. C. C. Holds Investigation on C.0.D. Practices 


Wide-spread interest in Ex Parte MC-42 was indicated by the fact 
that nearly fifty attorneys and I. C. C. practitioners, representing vari- 
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ous branches of the motor carrier industry and other interests, were at 
the hearing on February 18. It was freely conceded by all concerned 
that practices in connection with C.O.D. services vary widely through- 
out the country, and that the wide diversity makes difficult the develop- 
ment of any regulation which would be effective generally. Mr. Herbert 
Qualls, Assistant Director of the Bureau of Motor Carriers and chief 
witness for the Commission, presented the original and revised pro- 
posed regulations prepared by the Commission. He pointed out the fact 
that presently the only C.O.D. regulation is an I. C. C. rule requiring 
earriers furnishing such service to so state in their tariffs and show the 
charges to be assessed therefor. Such lack of specific regulation, ae- 
cording to Mr. Qualls, makes it difficult to prosecute abuses in the handl- 
ing of C.0.D. money. Mr. John S. Burchmore, representing the Na- 
tional Industrial Traffic League, gave an important shipper position and 
he reminded the Examiner that shipper-railroad relations on C.O.D. 
services have been satisfactory and that, by and large, the same might be 
said of shipper relations with motor carriers. Practically every branch 
of the motor carrier industry was represented and made some sort of 
statement at the hearing. The Commission also had the benefit of a 
spokesman from seven Motor Rate Bureaus, who developed the fact 
that extreme diversity in C.O.D. handling practices exist in the truck- 
ing industry. 





RECENT ACTION ON RAIL-OWNED MOTOR CARRIER RIGHTS 


Central of Georgia Receives Rights 


In an order dated January 27, 1948, the Interstate Commerce Com- 
mission granted the Central of Georgia Railroad a Certificate of Public 
Convenience and Necessity to operate motor trucks in auxiliary and 
supplemental service to the railroad. The usual railroad restrictions 
were placed in the Certificate, but the Commission added ten additional 
key points to the six requested by the railroad. In the original applica- 
tion there were five routes which did not parallel any of the railroad’s 
lines, but were to be used for the purpose of return trips and circuitous 
routes. In the Certificate, the Commission disapproved these five routes. 
The Commission found that most of the points in the application were 
served by motor carriers, but no single motor |ecarrier served all of the 
points contained in the application. The Commission found that the 
Central of Georgia’s present less-than-carload service from and to way- 
stations is slow, inefficient, and expensive, and is satisfactory neither to 
the railroad nor to the shipping public, and, therefore, the application 
should be granted. 





T & P Trucking Service Restricted 


In another railroad-motor truck case, Division 5 of the Interstate 
Commerce Commission imposed restrictions on the entire 1,150-mile 
trucking system of the Texas and Pacific Motor Transport Company 80 
that its operation would be truly auxiliary to, or supplemental to, those 
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of its parent company, the Texas and Pacific Railway Company. In- 
volved in the Texas and Pacific case, MC 50544, were seventeen pro- 
ceedings in which the Division re-examined operating certificates to 
ascertain what changes, if any, should be made in various restrictions 
attached to the operating rights. The truck operations are over routes 
generally paralleling lines of the Texas and Pacific Railway in Louisiana, 
Texas, Arkansas, and New Mexico, and the system grew up through ap- 
provals of individual applications for rights covering segments of the 
system. The Division found that: ‘‘The lack of uniformity in the con- 
ditions attached to the various segments of the routes has resulted not 
merely in past uncertainty on the part of the applicant as to the nature 
of its authorized operations, but also has resulted in the performance by 
applicant of operations between Shreveport, Louisiana, and Gladewater, 
Texas, and between Wills Point and Big Springs, Texas, in its own name 
and on its own billing directly for the general public as independent 
motor common ecarrier.’’ The Commission further held that: ‘‘The 
all-motor operations so conducted are contrary in our opinion to the 
national transportation policy and clearly show a need for re-examina- 
tion of the conditions in question.’’ The Division acted to make certain 
that other conditions would be placed in all seventeen of the Certificates 
not already containing such restrictions, to assure attainment of the 
major objective of limiting the truck service to that which will be auxili- 
ary to, or supplemental of, rail service. 





Rock Island Ordered to End Certain Truck Operations 


Another decision involving rail and motor carrier operations was 
that, in the order of the Commission, requiring the Rock Island Motor 
Transit Company to desist on or before March 31, 1948, from the con- 
duct of all motor-freight service between Peoria, Illinois, and Davenport, 
Iowa, competitive with independent truck concerns. This case goes back 
to June, 1944, on the complaint of Dohrn Transfer Company of Rock 
Island, in a charge that Rock Island Motor Transit Company of Chicago 
was engaging in unauthorized operations between Peoria and Davenport 
by rendering service not strictly related to that of the parent Chicago, 
Rock Island, and Pacific Railway Company. Rock Island Motor Transit 
contended its Peoria-Davenport operations fell within the operating au- 
thority of two of its Certificates, but Division 5 said that the Certificates 
in question contained the provision that service ‘‘shall be auxiliary to, 
or supplemental of, the service of the railway.’’ The Division held: 
“That an independent motor carrier service unconnected with rail 
service was not intended by the language ‘auxiliary to, or supplemental 
of, rail service’ contained in the defendant’s Certificate in question, 
which was issued upon a limited showing of public convenience and 
necessity, is clearly demonstrated not only by our report authorizing the 
issuance of that Certificate, but by our uniform construction of the 
language.”’ 











Freight Forwarder Regulation 
By Gites Morrow 


General Counsel, Freight Forwarders Institute 


House Committee Reports Bill to Modify Requirements of Interstate 
Commerce Act with respect to Ownership of Stock in Freight 
Forwarders 


Bill H. R. 3692, providing for the amendment of Section 411(c) of 
the Interstate Commerce Act, was reported by the House Committee on 
Interstate and Foreign Commerce on February 16, 1948. The bill vests 
power in the Commission to consider and authorize certain holdings of 
interest in freight forwarders that are now declared to be unlawful, 
with no provision for review by the Commission. 

Section 411(¢) as it now appears in the Act makes it unlawful for 
directors, officers, employees, or agents of rail, motor, or water carriers 
subject to the Act (or of companies affiliated with such carriers) in 
their personal pecuniary interest, to own, lease, control, or hold stock in 
a freight forwarder. The bill provides for the addition of a clause which 
would permit such ownership or holding of stock, if authorized by the 
Commission, upon due showing that neither public nor private interests 
would be adversely affected thereby. A similar provision is contained 
in Section 20a(12) of the Act concerning the holding of a position, by 
an individual, as officer or director of more than one railroad. 

The amendment proposed by the bill has been recommended by the 
Commission in the last several annual reports and the Committee, in its 
report on the bill, reproduces a letter from the Commission’s Legisla- 
tive Committee endorsing the amendment. In commenting on the bill 
the Legislative Committee of the Commission points out that Section 411 
(g) provides that it shall not be unlawful for a common carrier subject 
to Part I, II or III of the Act to have or acquire control of a freight 
forwarder. They also cite examples of situations where the enforcement 
of the rigid provisions of Section 411(¢) would lead to results incon- 
sistent with Section 411(¢g). 

The Commission has conducted a rather extended investigation into 
situations covered by Section 411(c) in a proceeding instituted on its 
own motion in Docket Ex Parte No. 155. Many of the respondents in 
that proceeding were found to have removed themselves from the reach 
of Section 411(¢) by stock transfers, formation of corporations, and 
other methods. As to the respondents who were found to be in violation 
of the section, the Commission has postponed the effective date of its 
order requiring divestment of stock interest to June 30, 1948. 





Extension of Forwarder Operating Authority—Construction of 
Permits Section 


The I. C. C., by Division 4, has issued an amended permit and order 
in Docket No. FF-148 (Sub-No. 2), authorizing Republic Carloading and 
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Distributing Co., Inc., to extend its forwarding service to include ex- 
port traffic from Indiana, Michigan and Wisconsin to certain Atlantic 
seaboard ports, and to include a two-way service between certain Eastern 
States and the State of Illinois. 

Granting of the additional authority was opposed by a number of 
forwarders on the ground that there is ample forwarder service in the 
area, and that impairment of existing! services would result from the 
extension sought. The report dismisses these contentions with a state- 
ment that the record does not support such a conclusion and further that 
section 410(d) provides that the Commission shall not deny authority 
to engage in the whole or any part of the proposed service solely on the 
ground that such service will be in competition with that of other for- 
warders. 

In another case involving extension of operating authority wherein 
the same question of impairment of existing service was raised, a pro- 
posed report has been prepared by Examiners C. B! Gray and O. L. 
Mohundro (Docket FF-95, Sub. No. 2, Lifschultz Fast Freight Ex- 
tension—West and Midwest). In this case protesting forwarders pre- 
sented a number of forwarder and shipper witnesses in support of their 
contention that granting of the requested authority would impair exist- 
ing services to the detriment of the public interest. 

The examiners reviewed rather extensively the legislative history of 
the permits section of part IV (section 410) and particularly section 
410(d) which provides that an application for a permit shall not be 
denied solely on the ground that the proposed service will be in competi- 
tion with the service of other forwarders. While agreeing with the 
protestants that section 410(d) would not preclude the denying of an 
application where it is shown that a proposed service would result in 
impairment of forwarder service within the affected territory, the ex- 
aminers state that it would have to be established that such threatened 
impairment was substantial. The examiners further conclude that the 
history of the permits section indicates an intent that freight forwarder 
authorities are to be issued ‘‘with a rather free hand’” to all qualified 
applicants. They propose a finding that no such substantial threatened 
impairment was shown in this proceeding, and recommend approval of 
the additional authority, with exceptions. 





Freight Forwarder Permit—Definition Construed—Agreements with 
Truck Lines 


In granting a permit to Southern California Freight Forwarders, 
authorizing continuance of certain forwarder operations, the I. C. C., 
Division 4, by report and order dated January 26, 1948, has passed upon 
some novel situations as respects forwarder operations. 

Applicant’s operations are confined solely to the handling of ship- 
ments within the State of California, although some of the shipments 
move outside of the State in interstate service via motor carriers, steam- 
ship lines, and freight forwarders. Applicant also has an unusual ar- 
rangement with the motor carriers which it utilizes, some of which are 
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owned by the holding company which owns the stock of applicant. Un- 
der an agreement with such motor carriers, applicant pays them a per- 
centage of the total revenue on its shipments. Applicant also shares in 
the expense of the motor carrier operations, and receives as its profit a 
percentage of its own investment in property and equipment plus an 
allowance for depreciation. 

The Division found that applicant is not operating as a freight for- 
warder, within the meaning of the definition, when it originates ship- 
ments at points in California for movement outside the State. In such 
eases applicant arranges for the transportation of the shipments from 
origin points to Los Angeles where they are turned over to the car- 
riers. It was found that applicant does not assume responsibility from 
point of receipt to point of destination, as required by the definition. 

On the other hand, as to shipments received by applicant at Los 
Angeles, which have moved into the State in the service of other ear- 
riers, the Division found that applicant is performing the service of a 
freight forwarder in consolidating and distributing such shipments to 
destinations in California. In such cases, the Division found that Los 
Angeles is the point of receipt insofar as applicant is concerned. 

Judgment with respect to the agreements between the applicant and 
the motor carriers utilized was withheld because questions concerning 
such agreements are before the Commission in Docket 29493. The Di- 
vision found, however, that as to shipments destined to points outside 
of California the agreements are inconsistent with Section 409 of the 
Act. 

Permit was granted to applicant authorizing operations from Los 
Angeles to points in California south of and including Sacramento. 








Water Transportation 


By Donautp Mac.eay, Editor 


Extension of Maritime Commission Authority 


The authority of the United States Maritime Commission to sell, 
charter, and operate war-built vessels, which would have expired March 
1, 1948, has been extended for another year by action of Congress (S. J. 
Res. 173). The extending legislation contains a provision which pro- 
hibits any further sales or charters of such vessels to non-citizens. 

Proposals which would have limited charters to citizens who were 
owners and operators of American flag vessels, were presented but were 
not included in the Bill. 

In its report on this legislation the House Committee made it clear 
that the extension of authority to operate vessels was based only on rep- 
resentations by the State Department regarding the need therefor in 
connection with movement of relief cargoes, and stated its belief ‘‘that 
the Maritime Commission should make every effort to withdraw the 
government from the shipping business * * *.’’ 





Proposed Missouri River Operation Approved 


The Commission, by Division 4, has issued a report in Docket No. 
W-947, finding a need shown for service by Yankton Barge Line, a 
partnership of Yankton, South Dakota, as a common carrier by water 
(by non-self-propelled vessels with the use of separate towing vessels) 
in the transportation of commodities generally between Yankton, on the 
one hand, and points along the Missouri and Mississippi Rivers to and 
including St. Louis, Missouri, on the other hand. 

Issuance of certificate was withheld pending showing by the appli- 
cants that they are ready to begin operation on or before April 1, 1949. 





Proposed Sale of Federal Barge Lines 


Two new bills to expedite sale of the Federal Barge Lines to private 
interests have been introduced by Chairman Charles A. Wolverton (R., 
N. J.) of the House Committee on Interstate and Foreign Commerce, 
and hearings have been held. 

At the opening of the hearing Chairman Wolverton explained that 
the first of his bills, H. R. 5318, was introduced at the request of the 
Inland Waterways Corporation (the government corporation which op- 
erates the Barge Lines), and the second, H. R. 5476, at the request of 
American Waterways Operators, Inc., an organization of privately owned 
water carriers. The principal difference between the two Bills is that 
the one proposed by the carriers would require that the sale be for cash 
to the highest bidder, whereas the one proposed by the government 
corporation would permit the Secretary of Commerce, with the approval 
of the President, to negotiate a sale upon mutually satisfactory terms. 
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It was brought out at the hearing that a ‘‘form of offer’’ has been 
submitted for the Mississippi River Division (including operations on the 
Missouri and Illinois), by a committee composed of representatives of 
industries at the ports served, which has sponsored the incorporation of 
Federal Barge Lines, Inc., a Delaware corporation. It also was said 
that the Warrior and Gulf Navigation Co., a subsidiary of United 
States Steel Corporation, had made an offer with respect to purchase 
of the Warrior River Division. 

Under present law, the properties of the Federal Barge Lines must 
be sold as a single unit with all equipment. Both of the Bills under 
consideration provide for its sale as two separate units—the Mississippi 
Division and the Warrior Division—each operating into New Orleans. 





Codification of Shipping Laws 


A subcommittee of the House Committee on Judiciary has held hear- 
ings on H. R. 4619, (see Journal, Jan. Issue, P. 366), the Bill to revise 
and codify the shipping laws. After hearing from several witnesses who 
proposed various amendments, the subcommittee requested that they 
confer with the staff of assistants in an effort to agree upon the language 
to be employed, and recessed the hearing until March 3, 1948. 

Mr. William Radner, who had assisted in drafting the Bill, stated 
that there remain in the statutes laws that have been repealed by impli- 
eation and superseded by later enactments. Particularly, he pointed out 
that the Shipping Acts of 1920 and 1928, the Merchant Marine Act of 
1936, and the Ship Sales Act of 1946, all contain provisions covering 
the authority of the Maritime Commission to sell and charter vessels, 
which overlap and duplicate each other. He further explained that 
the Bill under consideration seeks to clarify the respective jurisdictions 
of the Maritime Commission and the Interstate Commerce Commission 
over carriers engaged in coastwise and intercoastal trades, and in ‘‘non- 
contiguous’’ trades. 





New Edition of Book on Ocean Bills of Lading 


There has recently been issued a third edition of ‘‘The American 
Law of Ocean Bills of Lading’’ by Arnold W. Knauth, which brings 
down to date the citations and discussions of current cases. 

The volume constitutes a concise handbook on the subject, present- 
ing in less than three hundred pages the full text of the principal 
statutes, both American and foreign, and comments by the author on 
the historical background and the principal cases. 

The work is published by American Maritime Cases, Inc., of Balti- 
more, Maryland. 





Recent Court Decisions 
By Warren H. Waener, Editor 


Payment by motor carrier to warehouse for handling freight for tenants unlawful. 


Interstate Commerce Commission v. North Pier Terminal Co., 164 F. 
(2d) 640. 


On November 19, 1947, the Cireuit Court of Appeals for the Seventh 
Circuit enjoined the payment of 4 cents per hundred pounds by motor 
earriers to the defendant for services in assembling and handling freight 

of its tenants for shipment by the carriers. The holdings of the court 
are shown in the following headnotes: 


Congress in Interstate Commerce Act intended to compel car- 
riers to exact identical charges for identical service between same 
points of service. 

A rebate which the Interstate Commerce Act prohibits a car- 
rier from making need not be to the shipper. 

An injunction was properly issued to prohibit motor carriers 
from paying 4 cents per hundred weight to terminal company for 
services in assembling and handling freight of company’s tenants 
for shipment by respective carriers even if payments were made to 
one other than shipper, in view of provisions of Interstate Com- 
merce Act. 





State law cannot override Interstate Commerce Commission order. 
Seaboard Air Line Railroad Company v. Daniel. 


On February 16, 1948, (No. 390) the United States Supreme Court 
reversed the decision of the Supreme Court of South Carolina, and held 
that the Seaboard was not subject to penalties under a State law re- 
quiring that a railroad operating within the State must be chartered in 
the State or organize a subsidiary corporation within the State, the 
Interstate Commerce Commission having approved the purchase by the 
Seaboard, a Virginia corporation, of its predecessor company’s system 
and having indicated that compliance with the State incorporation laws 
would result in substantial delay and needless expense and not be con- 
sistent with public interest contemplated by section 5 of the Interstate 
Commerce Act. 





In granting certificate the Commission may create competition with existing carrier— 
vacillation in prior reports. 


Lang Transportation Corp. v. United States. 


On January 5, 1948, a three judge court for the Southern District 
of California, Central Division, held that in granting a certificate of 
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public convenience and necessity to a motor carrier, the Commission may 
create competition with an existing adequate motor carrier. 
Quoting rather lengthily * from the decision: 


The Intervener, Cantlay & Tanzola, Inc., a California corporation, 
filed on January 30, 1941, an amended application with the Interstate 
Commerce Commission, requesting a Certificate of Public Convenience 
and Necessity. .... 

The plaintiff, Lang Transportation Corporation, a California cor. 
poration, common carrier by motor vehicle, was issued a Certificate of 
Public Convenience and Necessity dated August 10, 1943 to transport 
petroleum and petroleum products to the same general territory which 
the Commission had authorized the intervener to serve by Order of 
April 8, 1946. 

By reason of acquiring several other carriers prior to or about the 
time that intervener entered the field, the plaintiff (Lang) enjoyed a 
virtual monopoly of the transportation of petroleum products by motor 
vehicle in interstate commerce within the territory involved. .... 

(Several hearings were had and decisions rendered by the Commis- 
sion). 

Thereafter the Commission . . . . granted the application as prayed 
for by report and order on further hearing of Division 5 of the said 
Commission, dated April 8, 1946.2 

Under Sec. 207-A of the Motor Carrier Act of 1935... . the nature 
and extent of the Commission’s authority has been the subject of numer- 
ous decisions. The law thereon is settled that the issue of public con- 
venience and necessity is a matter peculiarly requiring the exercise of 
the Commission’s expert judgment in the field of transportation.® 

In a proceeding under Section 207-A of the Act... . to determine 
what transportation services are needed by the public (unlike a proceed- 
ing under the ‘‘ grandfather clause’’ of Section 206 of the Act .... the 
Commission is not merely making a finding with respect to the existence 





* Because of the discussion of the scope of review of orders of the Commission 
by the Courts. 

2No. MC 70662 (Sub. No. 5) Cantlay & Tanzola, Inc., Extension Las Vegas 
and St. George (submitted August 13, 1945,—decided April 8, 1946). On further 
hearing findings in prior report on reconsideration, 43 M.C.C. 844, affirmed. Public 
convenience and necessity found to require operation by applicant as a common 
carrier by motor vehicle, over irregular routes, of petroleum and petroleum products, 
in bulk, in tank trucks, except asphalt and heavy oils requiring special heated equip- 
ment, from points in Ventura, Los Angeles and Orange Counties, Calif., to points 
in Esmeralda, Nye and Clark Counties, Nev., and points in Washington, Kane, Iron 
and Garfield Counties, Utah, and the return of rejected or contaminated shipments 
of such commodities. Issuance of a certificate approved upon compliance by ap- 
plicant with certain conditions. Other prior report, 42 M.C.C. 835. 

3 New York Central Securities Co. v. United States, 287 U. S. 12, 25; United 
States v. Carolina Freight Carriers Corp., 315 U. S. 475, 482, 490 (See also Texas & 
Pacific Ry. Co. v. Gulf C. & S. F. Ry. Co., 270 U. S. 266, 273, Chesapeake & Obio 
Ry. Co. v. United States, 283 U. S. 35; Colorado v. United States, 271 U.S. 153, 168. 
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of certain facts, but is exercising an expert judgment or discretion with 
respect to a transportation question.* 

Thereafter .. . . the Commission denied, without opinion, the said 
petitions for reconsideration, rehearing or oral argument. 

In view of the foregoing proceedings before the Commission inter- 
| mittently between January 30, 1941 and January 6, 1947, the taking 
of over thirteen hundred pages of testimony and the introduction of ex- 
hibits, which have been examined, it is patent that the Commission, in 
ultimately granting its certificate of public convenience and necessity to 
intervener by the aforesaid report and order of April 8, 1946, acted 
only after exercising the most considered and matured judgment over 
an extended period of time, and under the vicissitudes of changing con- 
ditions. 

Aggrieved by the ruling, (report and order) of the Commission, 
of April 8, 1946, supra, the Lang Transportation Corporation filed suit 
against the United States of America and the Interstate Commerce Com- 
mission, invoking jurisdiction of this court under the provisions of 
Title 28 U. S. C., Sec. 41, 28 and 43-48 ine., (October 22, 1913, 38 Stat. 
219, Urgent Deficiencies Act)5; and prayed that a court, constituted as 
required by the Act of October 22, 1913, U. 8. C., Title 28, Sec. 47, be 
convened ; and inter alia, that: 


(1) The report, findings and order in the foregoing proceedings 
before the Interstate Commerce Commission, insofar as the same granted 
to intervener any operative rights whatever, be set aside and annulled by 
this court; or 





4Sec. 207-A of the Act under which the Commission’s decisions on the question 
of “public convenience and necessity” have been upheld by the Supreme Court in- 
clude: North Coast Transportation Company vs. United States, 54 F. Supp. 448 
(N. D. Calif., S. D. 1944), aff’d 323 U. S. 668; Carolina Scenic Coach Lines vs. 
United States, 56 F. Supp. 801 (W. D. N. C., 1944) aff’d 323 U. S. 678; Crichton v. 
United States, 56 F. Supp. 876 (S. D. N. Y., 1944) aff’d 323 U. S. 684. (In the fore- 
going cases the Commission’s decision granting operating authority was upheld by 
the courts.) In North-South Freightways vs. United States, 55 F. Supp. 696, (S. D. 
N. Y., 1944), a decision of the Commission denying operating authority under sec- 
tion 207 of the Act was upheld. 

5Suits under the Urgent Deficiencies Act to set aside orders of the Interstate 
Commerce Commission are proceedings for judicial review upon the record before 
the Commission and are not trials de novo; hence'evidence aliunde or dehors the 
record is inadmissible in the Federal District Court. United States v. Louisville 
& Nashville Railroad Company, 235 U. S. 314 (1914); Tagg Brothers and Moorhead 
v. United States, 280 U. S. 420, 443-5 (1930); Acker v. United States, 298 U. S. 426, 
434 (1936); National Broadcasting Company v. United States, 319 U. S. 190, 227 
(1943). There is an exception to this rule where a claim of confiscation is made in 
arate case; but even there correct practice requires that the evidence should be sub- 
mitted in the first instance to the Commission. Manufacturers’ Railway Company 
vs. United States, 246, 457, 489-90 (1918); St. Joseph Stockyards Company v. United 
States, 298 U. S. 38, 51-2 (1936); Baltimore & Ohio Railroad Company v. United 
States, 298 U. S. 349, 363, 369 (1936). But a claim of constitutional rights cannot 
be raised as a subterfuge where the actual question involved is merely; whether 
regulatory authority has been validly exercised. Baltimore & Ohio Railroad Com- 
pany v. United States, 298 U. S. 507, 526 (1939); Trans-American Freight Lines v. 
United States, 51 F. Supp. 405, 409 (D. Del. 1943). 
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(2) In the alternative, that the Commission be directed and required 
to reopen said proceedings for the taking of further testimony under 
present day peacetime conditions; and 

(3) That a temporary or interlocutory injunction be entered here. 
in restraining the Interstate Commerce Commission from issuing to 
intervener a certificate of public convenience for the purpose heretofore 
stated..... 


The plaintiffs have alleged in their aforementioned amended con- 
plaint that the operations of intervener under the report and order of 
April 8, 1946, supra, if allowed to stand, ‘‘will be directly competitive 
with the operations of Lang Transportation Corporation, and with the 
operations of the Union Pacific Railroad Company and its connecting 
rail carriers . . . . to the irreparable loss, damage and injury to said 
Lang Transportation, Corporation and the said Union Pacific Railroad 
Company ;’’ and have set forth therein a number of grounds upon which 
they contend the report and order of the Commission of April 8, 1946 
(supra) should be reversed by this court; and, while it is not deemed 
necessary to set forth all of the plaintiff’s points, in extenso, herein, some 
of the plaintiff’s major contentions will be paraphrased as follows: 


(A) That the record in the proceedings before the Commission was 
closed before V-E day, and therefore, was based upon wartime eondi- 
tions ; 

(B) That, particularly by reason of the decline in traffic caused by 
termination of hostilities of World War II, it would be unfair and 
destructive to inflict a competitor upon existing motor and rail facilities; 


(C) That the report and order of the Commission dated April 8, 1946, 
was based upon a stale record so as not to reflect in any respect the facts 
and conditions existing at the time of the entry thereof ; 


(D) That the Commission misconceived its statutory powers in that it 
erroneously and improperly disregarded the burden of proof; 


(E) That the Commission, in its decisions, including one of the decisions 
in the instant matter, had consistently followed the principle that, in 
the absence of evidence of specific deficiencies in existing service, or of 
a showing of benefits from a new service, existing carriers should be ae- 
corded the right to transport all traffic which they can handle adequately, 
efficiently and economically in the territory served by them; 


(F) That the Commission misconceived its statutory powers and ex- 
ceeded its jurisdiction and authority, and acted arbitrarily, capricious- 
ly and unreasonably, in that it erroneously and improperly granted the 
application, even though it found that existing facilities were adequate 
and that the Lang Transportation Corporation was rendering a ecom- 
plete, efficient and adequate service ; 


(G) That the report and order of the Commission, dated April 8, 1946, 
was unreasonable, without evidence to support it, and contrary to the 
evidence ; and, 
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(H) That the conclusions of the Commission are not supported by the 
findings, particularly with respect to the findings that public conveni- 
ence and necessity require the proposed service, when, as a matter of 
fact, the Commission finds that existing carriers are adequately fit, able 
and willing to serve the needs of all the shippers within the territory 
involved in an adequate and efficient manner. 


Note: (The foregoing charges will be answered herein seriatim, infra.) 


The plaintiffs herein have been quite profuse in citing authorities 
of the Interstate Commerce Commission indicating the rules of pro- 
cedure, practice and of evidence by which it was bound with respect 
to proceedings before it in formulating its opinions,’ with which this 
court is generally in agreement, but the plaintiffs herein apparently 
lose sight of the fact that these citations are not particularly helpful to 
this court at this time in that they are intended for the guidance of the 
Commission in its hearings, and, after a decision has been rendered by 
the Commission in a particular case, this court cannot, except under 
conditions to be hereinafter enumerated, usurp the administrative func- 
tions of the Commission by setting aside its lawful administrative orders 
upon its conception of whether or not the administrative power has been 
wisely exercised. 





T In proceedings before the Interstate Commerce Commission (a) on applications 
for certificates of public convenience and necessity, the burden of proof is upon 
applicant to show affirmatively that the proposed operation would serve a useful 
public purpose responsive to a public demand or need, and that the public need 
cannot or will not be met as well by the existing carriers, citing Keele Common Car- 
ner Application, 30 M. C. C. 173, at page 181; Georgia Motor Express Application, 
1M. C. C. 114; 10 M. C. C. 159, 164. 

(b) Public convenience and necessity should be interpreted so as to secure for 
the Nation the broad aims of the Interstate Commerce Act of 1940. One of these 
aims is the fostering of sound economic conditions in ee and among 
the several carriers, citing the Act of 9-18-40, c. 722, Title 1; Sec. 1, 54 Stat. 899; 
U. S. C. Title 49, Sec. 301; Interstate Commerce Commission v. aber 326 U. S. 
60, 69, 89 L. Ed. 2051, 2061. 

(c) In furtherance of this aim of fostering sound economic conditions in trans- 
portation, the Interstate Commerce Commissicn has adopted a positive policy, ex- 
pressed in many of its decisions, that existing carriers should normally be accorded 
the right to transport all traffic which they can handle adequately, efficiently and ec- 
onomically in the territory served by them, as against any new operator seeking 
to enter the field in competition with them, citing C. & D. Oil Company Applica- 
tion, | M. C. C. 329, 332; Clark Application, | M. C. C. 445, 448; Mid-Western Motor 
Freight Tariff Bureau v. Eicholz, 4 M. C. C. 755, 773; Georgia Motor Express Ap- 
plication, 10 M. C. C. 159, 164; Cater’s Motor Freight System, Inc. Extension, 10 
M. C. C. 292; Keele Common Carrier Application, 30 M. C. C. 173, 181: Deaton 
Truck Lines Application, 32 M. C. C. 89, 104; Worm Application, 32 M. C. C. 641, 
644; H & B Trucking Co. Application, 33 M. C. C. 2Il, 215; Bailey Application, 
3M. C. C. 537, 541; Coben Application, 44 M. C. C. 854, printed in full in 5 C. € 
H. Federal Carrier’s Cases Par. 31,017; War Eagle Oil “4 ef ——. 5 
_ Carriers’ Cases Par. 31,222; Inland: Motor Freight v. U. S., 60 Fed. Supp. 


(d) Public convenience and necessity refer to a demand that is reasonably con- 
stant and determinable rather than to the extraordinary peaks that may arise in the 
ogy any business, citing Cater’s Motor Freight System, Inc. Ext., 10 M. C. C 
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This court is likewise in agreement with the cases cited by the plain. 
tiffs to the effect that ‘‘a full and fair hearing before the Commission 
is a fundamental requirement of the Interstate Commerce Act; and, 
where a hearing is denied by the Commission, or where the hearing 
granted is inadequate or manifestly unfair, the Commission’s order is 
void’’ (citing Interstate Commerce Commission v. Louisville & Nash- 
ville Railroad Co., 227 U. S. 88, 57 L.Ed. 431; Atchison, Topeka ¢ 
Santa Fe Railway Co. v. U. S., 284 U. S. 248, 76 L.Ed. 273; Erie Rail 
road Company v. U. 8., 59 Fed. Supp. 748) ; that 


‘Where the hearing accorded related to conditions which had 
been radically changed, and a hearing, suitably requested, which 
would have permitted the presentation of evidence relating to ex- 
isting conditions, was denied, such a denial would not be within 
the permitted range of the Commission’s discretion, but would be 
a denial of that right and cannot be sustained.’’ (citing Atchison, 
Topeka & Santa Fe Railway Co., et al. vs. U. S., et al., 284 U. 8. 
248, 76 L.Ed. 273) ; decided 1932, supra, and that 


‘** “Orders of the Interstate Commerce Commission which are 
contrary to and without adequate support in the evidence are void, 
and have been consistently set aside by the courts’, citing Eastern 
Central Motor Carriers Assoc. v. U. 8., 321 U. 8. 194; 88 L.Ed. 668; 
Florida v. U. S., 282 U. 8. 194, 75 L.Ed. 291; Baltimore and Ohw 
Railroad Co. v. U. 8., 264 U. S. 258; 68 L.Ed. 667; Inland Motor 
Freight v. U. 8. 60 Fed. Supp. 520; Erie Railway Co. v. U. 8., 59 
Fed. Supp. 748; Swedesboro Transportation Co. v. U. S., 45 Fed. 
Supp. 33; Administrative Procedure Act of 1946, 5 U.S.C.A., See. 
1009 (e) ); but it is not believed that this is the situation in the 
instant case.’’ 


The plaintiffs herein have likewise called this Court’s attention to 
the vacillating position of the Commission in its two prior findings and 
reports of March 4, 1943, and November 30, 1943, respectively, finally 
leading up to the findings, report and order of April 8, 1946, and, while 
reference has heretofore been made in this opinion to the said prior 
findings, rulings and reports of the Interstate Commerce Commission 
eventually resulting in the said report and order of April 8, 1946, supra, 
this has been done for the exclusive purpose of showing the care and 
consideration given to this matter by the Commission, but this judicial 
review extends only to the Commission’s definitive action resulting in 
the report and order of April 8, 1946, and not to the preliminary stages 
or preparatory steps. (Baltimore & Ohio Railroad Company v. United 
States, 298 U. S. 349, 370-1 (1936) ; Federal Radio Commission v. Nel 
son Brothers, 289 U. 8. 266, 285-6 (1933) ). 

Plaintiffs herein have likewise objected to the fact that the Com- 
mission has vacillated in its past findings, prior to the report and order 
of April 8, 1946, but, as pointed out in Watson Bros. Trans. Co. V. 
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U. 8., 59 F. Supp. 752, one hundred per cent consistency in the findings 
of various trial examiners and commissioners is scarcely to be expected 
in such prolonged and extended proceedings. The District Court has 
nothing to do with the consistency or inconsistency of the Interstate 
Commerce Commission decisions. Bondurant v. United States, 50 F. 
Supp. 704; and if the present order and report of April 8, 1946 is 
proper, this court should not be concerned with its past history. 

It has been held consistently that rehearings before Administrative 
bodies are addressed to their own discretion. Interstate Commerce Com- 
mission vs. Jersey City, 322 U.S. 503, 515 (United States v. Pierce Auto 
Lines, 327 U. 8S. 515, 535.) The Supreme Court has frequently held 
that the granting or denying of a petition for rehearing before the 
Commission is a matter within the sound discretion of the Commission, 
and its action thereon cannot be reversed except upon the clearest show- 
ing of abuse of discretion. United States v. Northern Pacific Ry., 288 
U. 8. 490, 494. 

This hearing is only for the purpose of determining whether or not 
the Interstate Commerce Commission, in the instant proceedings, exceed- 
ed its statutory authority or the constitution of the United States, 
which would include correlatively ; (a) a denial of a full and fair hear- 
ing; (b) findings contrary to the evidence; (c) lack of basic or essential 
findings; and (d) errors of law. (Interstate Commerce Commission Vs. 
Louisville and Nashville Railroad Company, 227 U. 8. 88, 57 L.Ed. 431 
(decided 1913).) 

Certain postulates will be laid down here as a basis for the ultimate 
decision in this case: 

(1) It is not the province of a three judge court to weigh the 
evidence before the Commission ;* and, if the findings of the Commission 
are supported by the evidence, the district court should decline to 
substitute inferences of its own for those drawn by the Commission 
(Chicago, St. Paul & C. Ry. vs. United States, 322 U. S. 1, 3 (1944); 
Rochester Telephone Corp. v. United States, 307 U. S. 125) ; 

(2) The report and order of the Commission will not be annulled 
nor enjoined by a district court unless it exceeds the statutory authority 
of the Commission or violates the federal constitution (Jack Cole Co. v. 
1.0.C., 59 F. Supp. 10, aff’d 324 U. S. 822; Watson Bros. Trans. Co. v. 
U. 8., 59 F. Supp. 762; 

(3) The burden of showing such an invalidating infirmity in these 
challenged orders in the federal district court rests upon the plaintiffs 
herein suing to enjoin the report and order of April 8, 1946 (Watson 
Bros. Trans. Co. v. U. S. (supra) ; 


8 It is well settled, under established principles of judicial review, that it is the 
task of the Commission, and not of the courts, to pass upon the weight and credi- 
bility of evidence, United States v. Carolina Freight Carriers Corp., 315 _ S. 475, 
4$4, 490; United States v. Pan American Petroleum, 304 U,; S. 156, 158;, B. & O. 
R. R. Co. v. United States, 298 U. S. 349; 359; Merchants Warehouse Co. v. United 
States, 283 U. S. 501, 508; C. R. I. & P. Ry. v. United States, 274 U. S. 29, 33-34; 
Transamerican Freight Lines v. United States, 51 F. Supp. 405, 410 (D. C. Del. 1943). 
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(4) In order to obtain an interlocutory restraining order the plain- 
tiffs must show irreparable damage. (United States v. B. & O. Ry., 225 
U.S. 306; Galveston & O. Ry. v. U. 8., 222 F. 175) ; 

(5) Federal Statute (24 Stat. 379) gives prima facie effect to the 
findings of the Interstate Commerce Commission (Meeker v. Lehigh 
Valley R. Co., 236 U. 8. 434, 489 (1915) ); 

(6) The judicial function is exhausted when there is found to be a 
rational basis for the conclusions approved by the administrative body 
(Rochester Telephone Corp. v. United States, 307 U. S. 125, 146 
(1939) ) ; 

The authorities are clear that the judiciary cannot properly inter- 
fere with executive action when the executive officer is authorized to 
exercise his judgment or discretion; it is only in cases where the execu- 
tive officer has to perform a purely ministerial act that the courts either 
by a proceeding in mandamus or injunction, can direct or control the 
performance of such ministerial act (Gaines v. Thompson, 7 Wall, 347 
(1869) ; Dudley v. James, 83 Fed. 345, (1897). They cannot, under 
the guise of exerting judicial power, usurp merely administrative fune- 
tions by setting aside a lawful administrative order of the Interstate 
Commerce Commission upon their own conception of whether the ad- 
ministrative power has been wisely exercised. Interstate Commerce 
Commission v. Illinois C. R. Co., 215 U. 8. 452 (1910). 

A classical formulation of the proper scope of -judicial review of 
orders of the Interstate Commerce Commission was made in Interstate 
Commerce Commission v. Union Pacific Railroad Company, 222 U. 8. 
541, 547, (1912). In a long and unbroken line of cases,® the Supreme 
Court has steadfastly adhered to the principles there set forth. The 
rule thus established may be summarized to the effect that the courts 
will uphold the Commission’s order if it is based upon substantial evi- 
dence, and is not arbitrary nor erroneous as a matter of law. 

To understand the wide range of discretionary authority vested in 
the Interstate Commerce Commission when acting administratively, see 
United States v. Detroit & Cleveland Navigation Co., 326 U. S. 236, 


240-41 (1945), where the Supreme Court has pronounced the rule to be 
as follows: 


‘*If the Commission were required to deny these applications un- 
less it found an actual inability on the part of existing carriers to 
acquire the facilities necessary for future transportation needs, a 
limitation would be imposed on the power of the Commission which 
is not found in the Act. The Commission is the guardian of the public 
interest in determining whether certificates of convenience and neces- 
sity shall be granted. For the performance of that function the Com- 

9 O’Keefe v. United States, 240 U. S. 294, 303 (1916); United States v. Carolina 
Freight Carriers Corp., 315 U. S. 475, 482, 490 (1942); Alton Ry. Co. v. U. S., 315 
U. S. 15, 23 (1942); I. C. C. v. Hoboken Mfrs. R. Co., 320 U. S. 368, 378 (1943); 
Gray v. Powell, 314 U. S. 402, 411 (1941); Rochester Telephone Corp. v. United 
States, 307 U. S. 125, 146 (1939); Mississippi Valley Barge Line Co. v. United States 
292 U. S. 282, 286-7 (1934). 
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mission has been entrusted with a wide range of discretionary author- 
ity. Interstate Commerce Commission v. Parker, 326 U. 8. 60. Its 
function is not only to appraise the facts and to draw inferences from 
them but also to bring to bear upon the problem an expert judgment 
and to determine from its analysis of the total situation on which side 
of the controversy the public interest lies.’’ (Italics supplied) 


Likewise, in American Trucking Associations, Inc. v. United States, 
326 U. S. 77, 86 (1945), the Court reiterated that it was for the Commis- 
sion to ‘‘weigh the advantages’’ of granting an application against the 
injury arising therefrom in order ‘‘to determine where public convenience 
and necessity lies.’’ The difficult task of appraising the conflicting in- 
terests involved is to be performed by the Commission after the receipt 
‘‘of all available material evidence as to the probable effect of the pro- 
posals on the operations both of the proponents and of the protestants 
against the applications.’’ The Commission must give appropriate con- 
sideration to the consequences to the public of the proposals involved, as 
well as their bearing on the transportation agencies concerned. ‘‘The 
discretion of the Commission should be exercised after consideration of all 
relevant information.’’ 

In Chesapeake & Ohio R. Co. v. United States, 283 U. S. 35, 42 
(1931), a leading case with respect to the nature of the findings to be 
made by the Commission in a case involving determination of public con- 
venience and necessity, the Court emphasized that: 

‘*There is no specification of the considerations by which the Com- 
mission is to be governed in determining whether the public convenience 
and necessity require the proposed construction. Under the Act it was 
the duty of the Commission to find the facts and, in the exercise of a 
reasonable judgment, to determine the question.’’ Tezas & Pac. Ry. Co. 
v. Gulf, C. & 8. F. Ry., 270 U. 8. 266, 273. 

The Chesapeake & Ohio case, involving a certificate of public con- 
venience and necessity in the field of railroad transportation, was fol- 
lowed and applied to the field of motor transportation by the Parker case, 
supra. 

The most recent Supreme Court decision dealing with the Commis- 
sion’s function of issuing certificates of public convenience and necessity 
is United States v. Pierce Auto Freight Lines, Inc., 327 U. 8. 515, 535-6 
(1946), where, in reversing a District Court which had set aside a Com- 
mission order, the Supreme Court said: 


‘“We think the court misconceived not only the effects of the 
Commission’s action in these cases, but also its own function. It is 
not true, as the opinion stated, that ‘the courts must in a litigated 
case, be the arbiters of the paramount public interest.’ This is rather 
the business of the Commission, made such by the very terms of the 
statute. The function of the reviewing court is much more restricted. 
It is limited to ascertaining whether there is warrant in the law and 
the facts for what the Commission has done. Unless in some specific 
respect there has been prejudicial departure from requirements of 
the law or abuse of the Commission’s discretion, the reviewing court 
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is without authority to intervene. It cannot substitute its own view 
concerning what should be done, whether with reference to com. 
petitive considerations or others, for the Commission’s judgment 
upon matters committed to its determination, if that has support in 
the record and the applicable law.’’ (Italics supplied) 


The plaintiff, Lang Transportation Corporation, has cited to this 
court the case of Interstate Commerce Commission v. Parker, 326 U. §. 
60, 89 L. Ed. 2051, to the effect that ‘‘Public convenience and necessity 
should be interpreted so as to secure for the Nation the broad aims of the 
Interstate Commerce Act of 1940,’’ together with a long line of decisions 
holding that existing carriers should normally be accorded the right to 
transport all traffic which they can handle adequately, efficiently and eco- 
nomically in the territory served by them, as against any new operator 
seeking to enter the field in competition with them.’ 

As to the authority of the Commission to issue certificates of public 
convenience and necessity in the exercise of expert judgment in the field 
of transportation, see New York Central Securities Co. v. United States, 
287 U.S. 12, 25; United States v. Carclina Freight Carriers Corp., 315 
U. 8. 475, 482, 490; and, in the exercise of this administrative function, 
there are no specifications of considerations by which the Commission is 
to be governed in determining whether public convenience and necessity 
require the inauguration of motor vehicle service. (Texas & Pacific Ry. 
Co. v. Gulf, C. & 8. F. Ry. Co., 270 U. 8. 266, 273; Chesapeake & Ohio Ry. 
Co. v. United States, 283 U. S. 35; Colorado v. United States, 271 U. 8. 
153, 168). 

In Interstate Commerce Commission v. Parker, 326 U. 8. 60, 65 
(1945) supra, the Supreme Court said: 


‘*Publie convenience and necessity is not defined by the statute. 
The nouns in the phrase possess connotations which have evolved 
from a half-century experience of the government in regulation of 
transportation. When Congress in 1935 amended the Interstate 
Commerce Act by adding the Motor Carrier Act, it chose the same 
words to state the condition for new motor lines which had been em- 
ployed for similar purposes for railroads in the same Act since the 
Transportation Act of 1920, See. 402 (18) and (20), 41 Stat. 477. 
Such use indicated a continuation of the administrative and judicial 
interpretation of the language. Cf. Case v. Los Angeles Lumber Co., 
308 U. S. 106, 115. The Commission had assumed, as its duty under 
these earlier subsections, the finding of facts and the exercise of its 
judgment to determine public convenience and necessity. This court 
approved this construction. Chesapeake & Ohio R. Co. v. United 
States, 283 U. S. 35, 42; Cf. Gray v. Powell, 314 U. S. 402, 411-12. 
The purpose of Congress was to leave to the Commission authoritive- 





10 Clark Common Carrier Application, | M. C. C. 445; Georgia Motor Express 
Common Carrier Application, 10 M. C. C. 159; Keele Common Carrier Application, 
30 M. C. C. 173, 181; H & B Trucking Co. Common Carrier Application, 33 M.C. C 
211; Coben Common Carrier Application, 44 M. C. C. 854; War Eagle Oil Company 
Application, 8 F.C. C,, Par. 31,222. 
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ly to decide whether additional motor carrier service would serve 
public convenience and necessity. Cf. Powell v. United States, 300 
U. 8. 276, 287. This, of course, gives administrative discretion to the 
Commission. Cf. McLean Trucking Co. v. United States, 321 U. 8. 
67, 87-88, to draw its conclusion from the infinite variety of cireum- 
stances which may occur in specific instances. * * *”’ 


Answering §-A supra, if in fact the plaintiffs herein had an oppor- 
tunity to show post war conditions and failed to do so, their present plight 
is their own fault, and, whether the Commission should have granted 
arehearing in a case which it has decided is a matter resting in its sound 
discretion. Carolina Scenic Coach Lines v. U. 8., 59 F. Supp. 336, aff’d 
326 U. S. 680; and, under such circumstances, a denial to reopen a case 
would seem to be a proper exercise of its discretion. 

Answering §-B, supra, in North Coast Transportation Co., et al. vs. 
United States, 54 Fed. Supp., 448 (D. C. N. D. Calif. S. D. 1944), the 
District Court had before it the charge that it was an abuse of discretion 
for the Commission to refuse to reopen the proceedings to admit evidence 
of alleged radical changes in transportation conditions caused by the war. 
The court said: ‘‘ Plaintiffs contend that since 1938, when the record be- 
fore the Commission was closed, the war effort has caused radical changes 
affecting transportation, and that the Commission abused its discretion 
in refusing to reopen the proceeding and consider the application in the 
light of such changed conditions.’’ The decision of the court dismissing 
the suit was affirmed by the Supreme Court per curiam, 323 U. S. 668, 
on the authority of Interstate Commerce Commission v. Jersey City, 322 
U. 8. 503. 

The law is clear that future public convenience and necessity, as well 
as present public convenience and necessity suffice under the statute to 
warrant action by the Commission in authorizing new motor carrier oper- 
ations. In this connection the Commission was justified in considering, 
as in the ease at bar, testimony relating to the growth and development 
of the region of the country involved and the potentiality of future traf- 
fie after the restrictions of wartime conditions had been eliminated and 
this court is not unmindful of the heavy influx of tourists over the high- 
ways in Utah and Nevada and permanent visitors to the West coast and 
the building up of communities en route requiring gasoline supplies and 
equipment. Interstate Commerce Commission vs. Jersey City, 322 U. 8S. 
503, 514-519 (1944); and U. 8. vs. Pierce Auto Freight Lines, Inc., 327 
U. 8.515, 585 (1946). 

Answering §-C, supra, The Lang Transportation Corporation also 
objects to the ruling of the Commission on the ground that the ruling 
was based upon a stale record in that between November 18, 1944, (the 
date the kast hearing before the Commission was closed), and June of 
1946, a year and a half later, conditions had materially changed in that, 
for instance, the transportation requirements had materially lessened 
since the war, but no effort was made, apparently, in the interim, by the 
Lang Transportation Corporation, to call the Commission’s attention to 
this alleged change until a report adverse to the said plaintiffs had been 
received, and the plaintiffs were content to take a chance on a decision 
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favorable to them. This constitutes a fatal lack of diligence. Uniteq 
States v. Northern Pac. R., 288 U.S. 490, 494. The court therein said: 


“*Between January 15, 1930 and February 3, 1932, no applica. 
tion based on changed economic conditions was made to the Commis. 
sion, and that body was allowed to consider the record and prepare 
a report without notice of any claim in that behalf . . . Though 
the order substantially reduced the carriers’ revenue, we do not con. 
sider the merits of the application for rehearing, as we think the 
carriers’ lack of diligence in bringing this matter to the Commission’s 
attention deprived them of any equity to complain of the refusal of 
their petition. They sat silent and took the chance of a favorable 
decision on the record as made. They should not be permitted to 
reopen the case for the introduction of evidence long available and 
susceptible of production months before the Commission acted. The 
denial of a rehearing, in view of this delay, was not such an abuse 
of discretion as would warrant setting aside the order . . .’’ 


Assuming, for the moment, that the plaintiffs herein could have 
brought themselves originally within the scope of the ruling of Atchison, 
Topeka & Santa Fe Ry. Co., vs. United States, 284 U. S. 248 (decided 
1932), supra,'’ and would thereby have become entitled to a rehearing 
because of radically changed conditions, again assuming conditions to 
have changed radically meanwhile,—the plaintiffs herein have, never- 
theless, prejudiced their position by not having called these so-called 
radically changed conditions to the attention of the Commission between 
November 18, 1944 and June of 1946, and so, because of lack of diligence, 
come squarely within the rule enunciated by the Supreme Court in United 
States vs. Northern Pacific Ry., 288 U. S. 490, 494 (supra) a later case. 

Answering §-D, supra, that the Commission misconceived its statu- 
tory powers in that it erroneously and improperly disregarded the burden 
of proof, what weight should be given to the evidence before the Com- 
mission in any particular case is likewise a matter for the Commission to 
decide. The weight and value of the evidence, and the inferences to be 
drawn therefrom, are for the Commission to determine.!” 





11“In the discharge of its (the Commission’s) duty, a fair hearing is a funda- 
mental requirement. Interstate Commerce Comm. v. Louisville & Nashville R. Co. 
227 U. S. 88, 91. In the instant proceeding, the hearing accorded related to condi- 
tions which had been radically changed, and a hearing, suitable requested, which 
would have permitted the presentation of evidence relating to existing conditions, 
was denied. We think that this action was not within the permitted range of the 
Commission’s discretion, but was a denial of right. The order of the Commission 
which was thus made effective and the ensuing supplemental order, can not be sus- 
tained.” AT&SF Ry. v. United States, 284 U. S. 248 (decided 1932). 

12 United States v. Carolina Freight Carriers Corporation. 315 U. S. 475, 484, 4% 
(1942); United States v. Pan American Petroleum Corporation, 304 U. S. 156, 158 
(1938); Merchants Warehouse py v. United States, 283 U. S. 501, 508 (1931): 
C. R.1.& P. Railway v. United States, 274 U.S. 29, 33-34 (1927); Assigned Car Cases, 
274 U. S. 564, 580 (1927); Loving v. United States, 32 F. Supp. 464, (W. D. Okla. 
1940), aff'd 310 U. S. 604; Transamerican Freight Lines v. United States, 51 F. Supp. 
405, 410 (D. Del. 1943); Fish Transport Company, Inc. v. United States (D. Mass.), 
decided December 22, 1944. 
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Answering §-E, supra, the Lang Transportation Corporation takes 
the position that the Commission had consistently followed the principle 
that, in the absence of evidence of specific deficiencies in existing service, 
or of a showing of benefits from a new service, existing carriers should 
be accorded the right to transport all traffic which they can handle ade- 
quately, efficiently and economically in the territory served by them; but 
this line of reasoning is unsound and an adherence thereto would forever 
stifle healthy competition. 

From the preceding authorities, extensively delineating the wide 
range of administrative discretion and judgment conferred upon the Com- 
mission, it was clearly proper for that expert body in the case at bar, to 
exercise its discretion and judgment and come to its conclusion, instead 
of adopting the arbitrary rule that an applicant should never be permit- 
ted to institute new service unless existing carriers already in the field 
had first been accorded an opportunity to furnish such additional service 
themselves.}8 

It is clear that under Federal law the carriers first in the field within 
a particular area do not enjoy legal protection against competition sub- 
sequently arising. The Interstate Commerce Commission has power to 
authorize any number of different carriers to operate within the same 
territory. The rule applicable in federal courts, applying the statutory 
standards established by Congress in the Interstate Commerce Act, af- 
fords less protection to existing carriers and empowers the Commission 
to exercise greater discretion in authorizing the institution of new or ad- 
ditional operations, than is the case under state law in some jurisdictions. 

It has been expressly held that the Commission may authorize new 
service for the very purpose of providing the public with the benefits of 
competition .15 

In Chesapeake & Ohio R. Co. v. United States, 283 U. 8S. 35, 38, 41-43, 
the claim was advanced that ‘‘the Commission is not authorized by the 





13 [t should be noted that Cantlay & Tanzola can only in a very formalistic sense 
(as being an applicant under Sec. 207 of the Act,) instead of a “grandfather” appli- 
cant under Sec. 206 of the Act be described as a new operator. Since the issuance of 
the certificate on April 3, 1947, pursuant to the Commission’s order, Cantlay and 
Tanzola have conducted operations thereunder continuously. Prior thereto Cantlay 
and Tanzola had been operating under temporary authority. Such operation may 
of itself constitute evidence of public convenience and necessity. Crichton vs. United 
States, 56 F. Supp. 876, (S. D. N. Y. 1944) aff’d 323 U. S. 684; A. B. & C. Motor 
Transp. Co. vs. United States, 69 F. Supp. 166, 169 (D. Mass. 1946). 

14 Pennsylvania Railroad Co. vs. United States, 40 F. (2d) 921, 925, W. D. Pa. 
(1930); Indian Valley Railroad Co. vs. United States, 52 F. (2d) 485, 487 (N. D. Cal. 
1931); North Coast Feamupertatios Co. vs. United States, 54 F. Supp. 448, 451 (N. D. 
Cal. S. D. 1944). Cf. for example on the other hand North Coast Transportation Co 
v. Department of Public Works, 157 Wash. 79, 81 (1930); Central Obio Transit Co. v. 
Public Utilities Commission, 115 Ohio St. 383, 391-3 (1926); Southside Transporta- 
tion Co. v. Commonwealth, 157 v. 699, 704-5 (1932). 

15The authorities recognize that administrative regulation while beneficial so 
far as it goes, is not an adequate substitute for vigorous competition from other con- 
cerns engaged in the same line of business. Virginia State Lines v. United States, 
48 F. Supp. 79, 81 (W. D. Va. 1942); Santa Fe Trails Stages Inc., Common Carrier 
Application, 21 M. C. C. 725, 748. The public interest requires the encouragement of 


such competition from within the industry itself as an effective stimulus to adequate 
service. 
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Act to grant a certificate of public convenience and necessity for new con. 
struction upon a naked finding that competition between carriers and 
competitive service to shippers will result,’’ but the Supreme Court held 
that the Commission was empowered ‘‘to authorize construction of new 
lines to provide for shippers such competitive service as it should find 
to be convenient or necessary in the public interest.’’ 

Moreover, it has been pointed out that ‘‘one of the weapons in the 
Commission’s arsenal is the right to authorize competition,’’ and that 
there is ‘‘no merit in the contention that if additional service is required 
the Commission must impose the duty of supplying such additional serv. 
ice upon existing carriers.’’ (Davidson Transfer & Storage Co. v. United 
States, 42 F. Supp. 215, 219 (E. D. Pa. 1942), aff’d 317 U. S. 587, See 
A. B. & C. Transportation Company, Inc. vs. United States, 69 F. Supp. 
166 (D. Mass. 1946), where a three judge court recently had occasion to 
reject the contention which the plaintiffs here advance. 

Answering §-F, supra, to the effect that the Commission erred in 
granting its certificate of public convenience and necessity to Cantlay & 
Tanzola in view of its finding to the effect that the Lang Transportation 
Corporation was adequately equipped, able and willing to serve the needs 
of all shippers within the territory involved in an adequate and efficient 
manner, the Commission’s decision that the transportation service, pro- 
posed by the applicant, Cantlay & Tanzola, Inc. is required by public 
convenience and necessity, is not invalidated by the absence of a positive 
finding that existing carriers are not providing adequate transportation 
facilities. An increase in competition is not a reason for denying the 
Commission’s authority to issue a certificate. 


‘“This case precludes any suggestion that carriers initially ina 
field are immune against additional and competitive carriers in the 
face of public convenience and necessity. As stated in Section 207- 
(b), a certificate under the Act does not confer any proprietary or 
property rights in the use of the public highways. . . In the light 
of the cases cited the Commission was not required to make a posi- 
tive finding that existing service was inadequate.’’ A. B. and C. 
Motor Transp. Co. v. U. 8., 69 F. Supp. 166. 


Answering §-G, supra, from a reading of the transcript of the pro- 
ceedings before the Interstate Commerce Commission, consisting of over 
thirteen hundred pages of typewritten transcript, this court is of the 
opinion that the Commission’s order and report of April 8, 1946, is sup- 
ported by substantial evidence, and meets all legal requirements so as to 
cause this court to come to the conclusion that the Commission was fair. 
impartial and exercised its matured and best judgment, free from bias 
or prejudice; and this finding in and of itself terminates all judicial in- 
quiry under the authorities. 

The type of evidence in the record before the Commission is of the 
conventional sort which is customarily offered in this type of case. There 
were shipper witnesses, public witnesses, and statistical and geographical 
evidence regarding territory and traffic. 
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In American Trucking Associations, Inc. vs. United States, 326 U.S. 
71, 86 (1945), the court reiterated that it was for the Commission to 
“weigh the advantages’’ of granting an application against the injury 
arising therefrom in ‘order ‘‘to determine where public convenience and 
necessity lies.’ This the Commission has done; and this court feels that 
there is ample evidence in the record to justify and support the conclu- 
sions reached by the Commission in this case, and the last question for 
determination in response to §-H, supra, is whether or not the Findings 
of the Commission are sufficient in fact and in law for a predication of 
the Report and Order of April 8, 1946, which in itself, is analogous to a 
judgment. 

Answering §-H, supra, the plaintiffs herein, in support of their 
strenuous contention that the findings of the Commission are insufficient 
to support the report and order of April 8, 1946, have cited cases holding 
that ‘‘ Basie or essential findings (of the Commission) cannot be supplied 
by inference or implication, and that the courts will not search the record 
to ascertain whether general and ambiguous statements in the report, in- 
tended to serve as findings, may, by construction, be given a meaning 
sufficiently definite and certain to constitute a valid basis for the order!” 
and that where an order of the Interstate Commerce Commission lacks the 
basic and essential findings required for the support thereof, such order 
will be set aside 18 with which decisions this court concurs, and plaintiffs 
also cite to this court the case of Inland Motor Freight v. United States, 
60 Fed. Supp. 520 (D. C. E. D. Wash. 1945) decided by Stephens, Circuit 
Judge and Schwellenbach and Clark, District Judges, which reversed 
the Commission for lack of sufficient findings. 

In Florida v. United States, 282 U. 8. 194, 75 L. Ed. 291, the United 
States Supreme Court set aside an order of the Interstate Commerce Com- 
mission in a rate case upon the grounds that the Commission’s order 
lacked the basic or essential findings required for the support thereof, 
finding that the order of the Commission was not supported by the find- 
ings. The statement of the court on page 215 of the opinion is as follows: 


‘“*The question is not merely one of the absence of elaboration 
or of a suitably complete statement of the grounds of the Commis- 
sion’s determination, to the importance of which this court has re- 
eently adverted (Beaumont, 8S. L. & W. R. Co. vs. United States, 
decided November 24, 1930, 282 U. S. 74, ante, 221, 51 S. Ct. 1) but 
of the lack of the basic or essential findings required to support the 
Commission’s order . . . We conclude that the portion of the order 
of the Commission which is not under review, with respect to intra- 
state rates is not supported by the findings of the Commission and 
this part of the order must be set aside.’’ 


ATA Atchison, Topeka & Santa Fe Railway v. U. S., 295 U. S. 193, 79 L. Ed. 1382, 
1390; Panama Refining Co. v. Ryan, 203 U. S. 201-202, 388, 433, 79'L. Ed. 446, 465, 
Wichita R. & L. Co. v. P. U. C., 260 U. S. 48, 59; 67 L. Ed. 124, 130; Inland Motor 
Freight v. U. S., 6 Fed. Supp. 520. 

18 Florida v. U. S., 282 U. S. 194, 75 L. Ed. 291; U.S. v. Baltimore & Ohio Rail- 
road Co., 293 U. S. 454, 79 L. Ed. 587; U.S. v. Carolina Freight Carriers’ Corp., 315 
U. S. 475, 86 L. Ed. 971; Howard Hall Co. v. U. S., 315 U. S. 495, 86 L. Ed. 986: 
Shawmut Transportation Co. v. U. S., 49 Fed. Supp. 831; Inland Motor Freight v 
U. S., 60 Fed. Supp. 520. 
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See also: U. 8. v. Baltimore & O. R. Co., 293 U. 8. 454, 464, 79 L. Ea. 
587, 594; U. 8. v. Chicago, M., St. P & P. R. Co., 294 U.S. 499, 510, 511, 
79 L. Ed. 1028, 1031, 1032; U. 8. v. Carolina Freight Carriers Corpora. 
tion, 315 U. S. 475, 488, 86 L. Ed. 971, 982. 

A copy of the findings in the case at bar, containing the report and 
order of April 8, 1946, is attached to the plaintiff, Lang Transportation 
Corporation’s original complaint as Exhibit A, and covers fourteen pages 
of typing. It recapitulates the former rulings of the Commission and 
then sets forth, inter alia, (sheet 7 and sheet 8) that: 


. the record is clear that Lang is the only for-hire motor car. 
rier actively providing a transportation service from and to the 
involved points. A substantial part of the petroleum products con- 
sumed in the Southern Utah and Nevada destinations covered by 
this application is and must continue to be transported thereto by 
motor vehicle and the evidence submitted shows that Southern Utah 
and Southern Nevada have been experiencing great industrial de- 
velopment and growth in population with resulting increased con- 
sumption of petroleum products . . . Notwithstanding the possibil- 
ity that the rail carriers will regain a portion of the bulk petroleum 
traffic to the points they serve after the present emergency, the ree- 
ord is convincing that the territory proposed to be served will sup- 
port the services of an additional motor common-carrier service. 
Furthermore, because of the general character of their operations it 
does not appear that the existing rail and motor carriers would suffer 
any material hardship as a result of the granting of authority for 
the proposed service or that their ability to continue operations in 
the considered territory would be impaired to any appreciable de- 
gree. The availability of two motor common carriers is favored by 
several shippers although it is admitted that in normal times the 
service of Lang has been reasonably satisfactory. We are of the 
opinion that the competition that would result from a grant of 
authority to perform the proposed service in the territory involved 
would provide the stimulus for a better service of the public. This 
anticipated result has been the basis for granting certificates in a 
certain proceedings confined to passenger transportation service ... 
Considering the record as a whole, we are of the opinion that the pro- 
posed territory will support an additional motor common carrier 
service without impairing the existing services of protestants now 
serving it, and that the public interest will best be served by granting 
the authority sought. 

Applicant is fit and able, financially and otherwise, to conduct 
the proposed operations.”’ 

Then follows, as a finding, in substantially the same phraseology, 
the provisions as incorporated in the report and order of April 8, 
1946, supra. 


In the instant case the Commission has specifically found that the 
competition that would result from the grant of authority to operate 
the proposed service in the territory involved would provide a stimulus 














MARCH, 1948 515 





—_— 


for a better service to the public; that the proposed territory would sup- 
port an additional motor carrier service without impairing the existing 
service of protestants now serving it; and that the public interest would 
be best served by granting the authority sought. 

These basic and essential findings, the courts finds, are sufficient to 
support the report and order of the Commission of April 8, 1946. 

The Commission has set forth its reasons and findings in its report, 
and so long as such findings have substantial support in the evidence 
and provide a rational basis for the conclusion reached, they are un- 
assailable here. Virginian Ry. Co. v. United States, 272 U. S. 658, 655; 
Mississippi Valley Berge Line v. United States, 292 U. S. 282, 286-7; 
Rochester Telephone Corp. v. United States, 307 U. S. 125, 146.'® 

This court, in rendering its unanimous opinion in this case, finds as 
follows : 


(1) That the report and order of the Commission of April 8, 1946, 
should be affirmed ; 

(2) That the prayer of the plaintiffs that the proceedings before 
the Commission be reopened for the purpose of taking further testimony 
should be denied ; 

(3) That the prayer that a temporary or interlocutory injunction 
be issued restraining the Commission from issuing to Cantlay & Tanzola, 
Inc. a certificate of public convenience should be denied; and 

(4) That this suit should be, and the same is hereby, ordered dis- 
missed. 

19 Given that the report contains all the essential findings required, Cf. Florida v. 
United States, 282 U. S. 194, the Commission is not compelled to annotate to each 
finding the evidence supporting it. U.S. v. Pierce Auto Lines, 327 U.S. 515, 529. 


See also: 15 C. J. S. pp. 534-538 as to the sufficiency of the Report of Findings; 
Findings and Orders of the Commission. 








I. C. C. PRACTITIONERS’ JOURNAL 








EFFECT OF SUPREME COURT DECISIONS ON LOWER COURTS 


In Addison v. Commercial National Bank, decided by the United 


States Circuit Court of Appeals for the Fifth Circuit, on January 30, 
1948, Circuit Justice Hutcheson, in the opinion of the court, said in part: 


‘‘Here appellant, pressing vigorously upon us Borden Co. y, 
Borella, 325 U. S. 679 [13 LW 4493], the natural result of the view 
implicit in Kirschbaum v. Walling, 316 U. S. 517 [10 LW 4430), 
that because ‘the body of congressional enactments regulating com. 
merce reveals a process of legislation which is strikingly empiric’, 
the court’s decision should be as empiric, insists that the district 
judge was wrong. Appellee, pressing as vigorously 10 East 40th 
Street v. Callus, 325 U. S. 578 [13 LW 4516], in which by ‘a shift 
in the votes of Douglas, Frankfurter, and Jackson, J. J.’, the same 
Court on the same day was enabled to sound the beginning of a re- 
treat from the gloss upon, to the statute itself, insists that he was 
right. 


‘*Unskilled as we are in the intricacies and involvements of the 
higher judicial exegesis, its logomancies, its preciosities, its legal 
dialectics, as these two cases exhibit it, when by shifts in voting the 
majority has become the minority, the decisions of yesterday the 
mere dicta of today; to us the question of statutory construction 
and application this case presents a clear and simple one, its answer 
as simple and as clear. 


‘*Tf, therefore, we could ignore the confused and confusing de- 
cisional gloss put upon the statute by these two cases and Kirsch- 
baum v. Walling, to the decision in which, as opposed to its dicta 
both claim to adhere, and applying the simple and meaningful 
words of the statute as written to the equally simple and meaning- 
ful facts the record presents, decide this case upon the principles 
of common sense and right reason, our yoke would be easy, our 
burden light. 


‘‘But judges, as we are, of a court the Constitution calls ‘infer- 
ior’, we may not turn thus lightly from the way of stare decisis. 
We must though blown about by every wind of changing dichotomy, 
find, if we can, and, if we can, follow the path the Supreme Court 
has taken, though the way be dark and tortuous, its destination 
uncertain and obscure. Only when our difficulties arise not from 
the fact that the trail, the decisions leave, is not merely faint and 
difficult but really impossible to find, may we as of right, indeed 
of duty, turn from the tangled words of the decisions to return 
to the simple words of the statute to find in them the way that we 
should go. 


‘For however much we may think it plain that a wrong de- 
eision should be downrightly overruled, ‘inferior’ as we are, we 
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have no function to advise our betters, as the great and wise of 
old have done, that stare decisis ‘is not a universal inexorable com- 
mand,’ that its ‘rigid dogma of infallibility allows of this much 
relaxation in favor of truth unwittingly forsaken.’ 


‘‘Mor the same reason that we are without power to correct 
the error of the wrong turning by which the way was lost, it will 
serve no useful purpose for us to descant here upon the why and 
where of it. Whether, as we think is the case, it came in Kirsch- 
baum v. Walling, where the essential nexus between employer and 
employee established by the [Fair Labor Standards] Act was com- 
pletely overlooked or deliberately disregarded; whether, as Stone, 
C. J. dissenting, thought, it came in the Borden case where the 
recognition of the nexus joining employer and employee, turned 
the scale; or whether, as the four dissenters thought, it came in the 
Callus case; it is sufficient for us to say that we cannot reconcile 
these decisions, nor can we in their mazes find and follow the true 
path of the law. 


‘‘Completely discarding the gloss they have put upon it, we 
return then to the statute to find in its clear and simple language 
the way that we should go. So turning, we are not in any doubt 
that the district judge was right in holding that appellant was not 
an employee engaged ‘in a process or occupation necessary to the 
production’ of goods for commerce and, therefore, was not within 
the statute’s coverage.”’ 





Meetings of Regional Chapters 


District No. 1 Chapter 


Howard M. Waybright, President, 250 Stuart Street, Boston. Mass. 
achusetts. 


Baltimore Chapter 


Mr. W. F. King, Chairman, T. M., Baltimore Porcelain Steel Cor. 
poration, P. O. Box 928, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Lee J. Quasey, Chairman, National Live Stock Producers As 
sociation, 139 North Clark Street, Chicago 2, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffie Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Wm. W. Anderson, Chairman, The Dorr Company, 824 Cooper 
Building, Denver 2, Colorado. 


District of Columbia Chapter 


Roland Rice, Chairman, Ass’t Gen’l Counsel, Association of Ameri- 
ean Railroads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to mmbership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, ie., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Kansas City, Missouri, Chapter 


H. L. Ryan, President, T.M., Ash Grove Lime & Cement Company, 
1110 Fairfax Building, Kansas City, Missouri. 

Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 


St. Louis, Missouri, Chapter 


George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building, 
St. Louis 3, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Robert A. Cooke, Chairman, Manager, Traffic Department, American 
Newspaper Publishers Association, 370 Lexington Avenue, New York, 
N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except July and August. 


Ninth District Chapter 


L. E. Luth, President, Director of Traffic, National Battery Com- 
pany, E1201 First National Bank Building, St. Paul 1, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A.., 
Minneapolis, Minn. 
Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University of Penn- 
sylvania, Philadelphia, Pennsylvania. 


Pittsburgh Chapter 


V. Henry McLean, Chairman, A.G.F.A., The Pennsylvania Railroad, 
810 Pennsylvania Station, Pittsburgh 22, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffie Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


L. N. Bradshaw, Chairman, Public Utilities Commission of Califor- 
nia, State Building, Civic Center, San Francisco 2, California. 

Meets: Commercial Club, San Francisco, California—last Monday 
of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 
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CHAPTER NEWS 


Baltimore 


Examiner Howard Hosmer was the guest speaker at the February 
27th meeting of the Baltimore Chapter. He spoke on Procedure at 
Hearings before an Examiner of the Interstate Commerce Commission. 
Students of classes on transportation at the University of Baltimore 
were guests of the Chapter at this meeting. 





District of Columbia 


By action of members present at the February 10th meeting of the 
District of Columbia Chapter, $500.00 is to be donated to the Eastman 


Foundation and $100.00 is to be donated to The Boys Club of Washing. 
ton, D. C. 





Michigan Chapter 


At the February 5th meeting of the Michigan Chapter held in The 
Recess Club, Detroit, new officers were elected for 1948. 


President: Harold Z. Frederick, (A), Manager of Transportation, R. C. 
Mahon Company, 8650 Mt. Elliott Avenue, Detroit 11, Michi- 
gan. 


Vice-President: George H. Ostermann, (B), Director of Traffic, The 


Timken-Detroit Axle Company, 100-400 Clark Avenue, Detroit 
32, Michigan. 


Secretary-Treasurer: George E. Pratt, (B), Transportation Bureau, 
Detroit Board of Commerce, 320 West Lafayette Avenue, De- 
troit 26, Michigan. 


Executive Committee 


Kenneth A. Moore, (B), G.T.M., Automobile Manufacturers Association, 
320 New Center Building, Detroit 2, Michigan. 


Harry D. Fenske, (A), Assistant Vice-President, Great Lakes Steel 
Corporation, 3850 Penobscot Building, Detroit 26, Michigan. 


Edmund M. Brady, (A), 2280 Penobscot Building, Detroit 26, Michigan. 
Allen Dean, (B), 2290 National Bank Building, Detroit 26, Michigan. 


Committee Chairmen were named as follows: ° 
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Membership Committee 


g. H. DeBoard, (B), Vice-President, Detroit, Toledo & Ironton Rail- 
road Company, 4921 Calhoun Avenue, Dearborn, Michigan. 


Program Committee 


J.P. McEvoy, Jr., (A), 3266 Penobscot Building, Detroit 26, Michigan. 





Metropolitan New York 


The Economic Outlook for Transportation was the subject discussed 
by Mr. Herbert Burstein at the February 17th meeting of the New 
York Chapter. Mr. Burstein lectures in the Department of Economics 
at Long Island University and at the Practicing Law Institute. 





Ninth District 


Reports of the various Committee Chairmen of the Ninth District 
Chapter were presented at the February 10th meeting, and the slate of 
nominees selected by the Nominating Committee was placed before the 
meeting. The proposed officers for the coming year are: 


President: F. V. Caesar (B), 1119 Flour Exchange, Minneapolis 15, 
Minnesota. 


Pst Vice-President: Richard Musenbrock, (A), 637 Northwestern 
Bank Building, Minneapolis 2, Minnesota. 


Secretary: A. G. Grimm, (B), G.T.M., Pillsbury Mills, Ine., 608 Sec- 
ond Avenue, South, Minneapolis 2, Minnesota. 


Treasurer: W. C. Newman, (B), A.T.M., Archer-Daniels-Midland 
Company, 600 Roanoke Building, Minneapolis 2, Minnesota. 


Vice-President, Minnesota: V. P. Brown, (B), G.F.A., Great Northern 
Railway Company, 724 Great Northern Railway Building, St. 
Paul 1, Minnesota. 


Vice-President, North Dakota: N. E. Williams, (A), Chamber of Com- 
merce, Fargo, N. D. 


Vice-President, South Dakota: J. G. Thnet, (B), Chamber of Com- 
merce, Watertown, S. D. 


Vice-President, Wisconsin: J. F. McGrath, (B), Gateway City Trans- 
fer Company, Inc., 2130-50 South Avenue, LaCrosse, Wiscon- 
sin. 


Executive Committee 


L. E. Luth, (B), Director of Traffic, National Battery Company, E1201 
First National Bank Building, St. Paul 1, Minnesota. 
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G. H. Shafer, (A), G.T.M., Weyerhaeuser Sales Company, First Ng. 
tional Bank Building, St. Paul 1, Minnesota. 


O. I. Romfo. (B), T.M., Atkinson Milling Company, 900 Flour Rx. 
change, Minneapolis 15, Minnesota. 


Herman Mueller, (B), Secy-Gen’l Mgr., Port Authority, City Hall § 
Court House, St. Paul 2, Minnesota. 


S. M. Low, (B), Western T. M., Koppers Company, Inc., 1000 North 
Hamline Avenue, St. Paul 4, Minnesota. 


The speaker at the February meeting was Mr. Victor E. Anderson, 
United States Attorney for the District of Minnesota. He reviewed the 
large amount of litigation involving transportation. He referred to 
the interesting features of the suit filed by the government against the 
Northern Pacific Railroad in connection with movement of material for 
the Grand Coulee Dam. In this case the railroad had agreed to a See. 
tion 22 quotation of 17 cents per ewt. for movement of cement to be 
used in the construction of a low dam. At a later date plans for the 
low dam were scrapped and a high dam was substituted. The railroad 
contended the Section 22 quotation was for the low dam and did not 
contemplate protection of the rate on the enormous amount of material 
required by the high dam. The case is now before the Circuit Court of 
Appeals. 

Mr. Anderson referred to the Administrative Procedure Act and 
said he felt that possibly in the future we might have an administrative 
court which could function with greater speed than the regular courts. 





Philadelphia 


Mr. C. J. Goodyear, T. M., The Philadelphia & Reading Coal & 
Iron Company, was the speaker at the February 25th meeting of the 
Philadelphia Chapter. He gave those present the benefit of his long 
and varied experience in the art of being a witness before regulatory 
bodies, especially the Interstate Commerce Commission. 





Pittsburgh 


Dr. G. Lloyd Wilson, Professor of Transportation and Public Utili- 
ties, University of Pennsylvania delivered a comprehensive and infor- 
mative address at the January 30th meeting of the Pittsburgh Chapter. 
He spoke on the ‘‘ Nationalization of Railroads in Great Britain,’’ after 
which there was an extensive discussion participated in by a number of 
the members and guests. 
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San Francisco 


New officers were elected by the San Francisco Chapter at its meet- 
ing on September 19, 1947. They are: 


Chairman: L. N. Bradshaw, (A), California Public Utilities Commis- 
sion, State Building, Civic Center, San Francisco 2, California. 


Vice-Chairman: Eugene A. Read, (B), Oakland Chamber of Commerce, 
Oakland, California. 


Secretary-Treasurer: William Meinhold, (A), 65 Market Street, San 
Francisco 5, California. 


Executive Committee 
(. W. Burkett, Jr., (A), 65 Market Street, San Francisco 5, California. 


Orla St. Clair, (A), Wheat, May, Shannon & St. Clair, 1720 Mills Tower, 
San Francisco 4, California. 


William Larimore, (B), 2320 Leavenworth Street, San Francisco 11, 
California. 


A cordial invitation is extended to members of other Chapters and 
of the national organization to attend meetings of the San Francisco 
Chapter. Information regarding the time and place of meetings may 
be secured from Mr. L. N. Bradshaw, UNderhill 1-8700, or from Mr. 
William Meinhold, DOuglas 2-1212. 




















G. M. Brewer, G. F. T. M., (B) The San- 
ta Fe Trail Transportation Co., Broad- 
way and English St., Wichita 1, Kansas. 


Robert M. Clark, (A) Suite 1211 Railway 
Exchange Blidg., Chicago, Illinois. 


Robert Devlin, (B) 3104 North 27th 
Street, Takoma 7, Washington. 


Roy D. Erickson, Ass’t Mgr., (B) Trans- 
portation Department, Board of Trade 
of the City of Chicago, 141 West Jack- 
son Blvd., Rm. 671, Chicago 4, Illinois. 


Robert H. Heinecamp, Mgr., (A) Trans- 
portation Dept., Omaha Chamber of 
Commerce, 17th Floor, W. O. W. Bidg., 
Omaha 2, Nebraska. 





List of New Members * 


* Elected to membership February, 1948. 


Winslow B. Ingham, II, (A) 80 Park 
Place, Newark 1, New Jersey. 


William J. Kane, (A) 1120 Tower Build 
ing, Washington 5, D.C. 

R. J. Mittelbronn, (A) 1740 G Street, N 
W., Washington 6, D.C. 

J. Harry Mulhern, (A) 80 Park Place 
Newark I, New Jersey. 

Henry H. Rankin, Jr., (A) Woodruff 
Building, P. O. Box 569, Edingburg 
Texas. 

Edward F. Samore, (A) 422 Davidson 
Building, Sioux City 13, lowa. 

Wyllis S. Sylvester, (B) 6441 University 
Avenue, Chicago 37, Illinois. 

T. E. Wirkus, (A) Philip, South Dakota 


REINSTATED TO MEMBERSHIP—1947-48 


Harry F. Smith, (A), Adams, Smith & 
Yenner, 114 West South Street, Kala- 
mazoo 9, Michigan. 
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